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Item 2.01 Completion of Acquisition or Disposition of Assets.
 
As previously reported, on April 20, 2010, Omega Healthcare Investors, Inc. (“Omega”) announced the exercise of its option to acquire certain subsidiaries of
CapitalSource Inc. (“CapitalSource”) owning 63 long-term care facilities (the “Casablanca Portfolio”). On June 9, 2010, Omega completed the acquisition of the
Casablanca Portfolio for approximately $293 million in cash, of which approximately $261 million was used by CapitalSource to repay mortgage debt associated
with the Casablanca Portfolio.  The acquisition was conducted pursuant to an Option Agreement dated December 22, 2009 among Omega, CapitalSource and
CSE SLB LLC, as amended, a copy of which is filed as Exhibit 10.1 to Omega’s Current Report on Form 8-K filed with the U.S. Securities and Exchange
Commission on December 29, 2009.
 
The 63 facilities owned by the acquired CapitalSource subsidiaries represent 6,607  available beds located in 19 states and are part of 30 in-place triple net leases
among 18 operators.

Omega used a combination of cash and borrowings of $195 million under its $320 million revolving senior secured credit facility to fund the acquisition.

Item 2.03 Creation of a Direct Financial Obligation or an Obligation under an Off-Balance Sheet Arrangement of a Registrant.

See Item 2.01 above, which is incorporated herein by reference, for a discussion of borrowings under Omega’s $320 million revolving senior secured credit facility.

Item 5.03 Amendments to Articles of Incorporation or Bylaws; Change in Fiscal Year.

On June 10, 2010, Omega amended and restated its Charter to revise various provisions regarding real estate investment trust (“REIT”) ownership limits
to protect Omega’s status as a qualified REIT, and to otherwise modernize the Charter based on recent developments in REIT law and industry practice.  The
amendments are described in Omega’s definitive proxy statement for the Annual Meeting of Stockholders held on June 9, 2010.

The amended and restated Charter was previously approved by Omega’s Board of Directors, subject to stockholder approval, and approved by Omega’s
stockholders at the Annual Meeting of Stockholders held on June 9, 2010, as further described in Section 5.07 below.

A copy of the amended and restated Charter is attached to this Current Report on Form 8-K as Exhibit 3.1.
 
 

 



 
 
Item 5.07 Submission of Matters to a Vote of Security Holders.
 
On June 9, 2010, Omega held its Annual Meeting of Stockholders.  At the Annual Meeting, there were present in person or by proxy 84,088,123 shares of
Omega’s common stock, representing approximately 90% of the total outstanding eligible votes.  The final results for each of the matters submitted to a vote of
stockholders at the Annual Meeting are as follows:
 
Item 1: Election of Directors

 Votes Cast
in Favor

Votes
Withheld

Broker
Non-Votes

 
Edward Lowenthal 74,374,800 889,601 8,789,005
Stephen D. Plavin 74,426,263 838,138 8,789,005
 
Item 2: Ratification of the selection of Ernst & Young LLP as Omega’s independent auditor
 

For Against Abstentions Broker Non-Votes
    

83,554,585 453,728 79,810 8,789,005
 
Item 3: Amendments to Omega’s Charter:

 a. Amendments to revise various provisions regarding REIT ownership limits in Omega’s Charter to protect Omega’s status as a qualified REIT and
to otherwise modernize Omega’s Charter based on developments in REIT law and industry practice.

For Against Abstentions Broker Non-Votes
    

83,361,278 637,106 89,732 8,789,005

 b. Amendments to Omega’s Charter to grant authority to the Board of Directors to amend Omega’s Charter from time to time to increase or
decrease the aggregate number of authorized shares of Omega’s common and preferred stock.

 
 

For Against Abstentions Broker Non-Votes
    

10,269,594 64,890,433 104,369 8,789,005
 
 

 



 
 
Pursuant to the foregoing votes, Messrs. Lowenthal and Plavin were reelected to serve on Omega’s Board of Directors, Items 2 and 3(a) were approved and Item
3(b) was not approved.

Item 8.01 Other Events.
 
As previously reported, on November 17, 2009, Omega entered into a securities purchase agreement with CapitalSource and certain of its subsidiaries, pursuant
to which Omega agreed, subject to the terms and conditions of the purchase agreement, to purchase certain CapitalSource subsidiaries owning 40 long-term care
facilities encumbered by long-term mortgage financing guaranteed by the U.S. Department of Housing and Urban Development (the “HUD Portfolio).  Omega’s
acquisition of the HUD Portfolio is subject to customary closing conditions, and there can be no assurance that the transaction will be consummated.
 
This Form 8-K provides certain financial and pro forma information required under Item 9.01 of Form 8-K regarding the facilities that constitute the HUD Portfolio
and the Casablanca Portfolio referred to in Section 2.01 above.

This Current Report on Form 8-K contains “forward-looking statements” within the meaning of the Private Securities Litigation Reform Act of 1995, including
statements about the purchase of the CapitalSource entities, which are subject to numerous conditions, requirements, adjustments, options, assumptions, risks
and uncertainties. All statements contained in this release that are not clearly historical in nature are forward-looking, and the words “anticipate,” “assume,”
“intend,” “believe,” “expect,” “estimate,” “plan,” “goal,” “will,” “continue,” “should,” and similar expressions are generally intended to identify forward-looking
statements. All forward-looking statements (including statements regarding future transactions) involve risks, uncertainties and contingencies, many of which are
beyond our control, which may cause actual results, performance or achievements to differ materially from anticipated results, performance or achievements.
Actual results could differ materially from those contained or implied by such statements for a variety of factors, including without limitation: the remaining proposed
transactions may not be completed on the proposed terms and schedule or at all; changes in economic or market conditions; continued or worsening recession in
the overall economy or disruptions in credit and other markets; movements in interest rates and lending spreads; continued or worsening credit losses, charge-offs,
reserves and delinquencies; our ability to successfully and cost effectively operate our business; competitive and other market pressures on product pricing and
services; success and timing of our business strategies; the nature, extent and timing of governmental actions and reforms; changes in tax laws or regulations
affecting our business; and other factors described in Omega’s 2009 Annual Report on Form 10-K and documents subsequently filed by Omega with the Securities
and Exchange Commission. All forward-looking statements included in this report are based on information available at the time of this report. Omega is under no
obligation to (and expressly disclaims any such obligation to) update or alter forward-looking statements, whether as a result of new information, future events or
otherwise, except as required by applicable law.

 
 



 

Item 9.01 Financial Statements and Exhibits.

(a) Financial Statements of Business Acquired
  
 Filed as Exhibit 99.1 herewith.
  
(b) Pro Forma Financial Information
  
 Filed as Exhibit 99.2 herewith.
  
(c) Shell Company Transactions
  
 Not Applicable.
  
(d) Exhibits:

 Exhibit No. Description of Exhibit
   
 3.1 Articles of Amendment and Restatement of Omega Healthcare Investors, Inc.
   
 99.1 Healthcare Real Estate Carve-out of CapitalSource Inc.: Closing II, Combined Statements of Revenues and Certain Expenses for the

quarter ended March 31, 2010 and Healthcare Real Estate Carve-out of CapitalSource Inc.: Closing III, Combined Statements of
Revenues and Certain Expenses for the quarter ended March 31, 2010

   
 99.2 Omega Unaudited Pro Forma Condensed Consolidated Financial Statements as of and for the quarter ended March 31, 2010
 
 

 



 
 

SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned
thereunto duly authorized.

  OMEGA HEALTHCARE INVESTORS, INC.
  (Registrant)  
    
    
Dated:  June 14, 2010 By: /s/ Robert O. Stephenson  
  Robert O. Stephenson  
  Chief Financial Officer  
 



Exhibit 3.1
 

ARTICLES OF AMENDMENT AND RESTATEMENT

OMEGA HEALTHCARE INVESTORS, INC., a Maryland corporation having its principal office c/o The Corporation Trust Incorporated, 351 West
Camden Street, Baltimore, Maryland 21201 (hereinafter called the “Corporation”), hereby certifies to the State Department of Assessments and Taxation of
Maryland, that:
 
FIRST: The Corporation desires to amend and restate its charter as currently in effect.

SECOND:  The provisions of the charter now in effect, as amended hereby in accordance with the MGCL, are as follows (capitalized terms used but not defined
in these Articles shall have the respective meanings ascribed to them in Section 5.02, Section 5.04(a) and Section 7.01 hereof):
 

ARTICLE I
 

NAME
 
The name of the Corporation is:

Omega Healthcare Investors, Inc.
 

ARTICLE II
 

PURPOSES
 
The purpose for which the Corporation is formed is to engage in any lawful act or activity for which corporations may be organized under the MGCL as now or
hereafter in force, including, without limitation or obligation, the ownership and leasing of real property, the ownership of mortgages secured by interests in real
property and, subject to the provisions of Section 5.04(l), engaging in business as a REIT.
 

ARTICLE III
 

PRINCIPAL OFFICE AND RESIDENT AGENT
 
The address of the principal office of the Corporation in the State of Maryland is c/o The Corporation Trust Incorporated, 351 West Camden Street, Baltimore,
Maryland 21201. The name of the resident agent of the Corporation in the State of Maryland is The Corporation Trust Incorporated, and the address is 351 West
Camden Street, Baltimore, Maryland 21201.  The Corporation may maintain an office or offices in such other place or places as may be, from time to time, fixed
by its Board of Directors or as may be fixed by the Bylaws.
 

ARTICLE IV
 

CAPITAL STOCK
 

Section 4.01        Authorized Shares.  The total number of shares of capital stock that the Corporation shall have authority to issue is Two Hundred
Twenty Million (220,000,000), of which Two Hundred Million (200,000,000) shall be shares of Common Stock having a par value of $.10 per share and Twenty
Million (20,000,000) shall be shares of Preferred Stock having a par value of $1.00 per share, of which 4,739,500 shares are designated as 8.375% Series D
Cumulative Redeemable Preferred Stock (the “Series D Preferred”), with the preferences, rights, voting powers, restrictions, limitations as to dividends,
qualifications and terms and conditions of redemption of such Series D Preferred as set forth on Exhibit A attached hereto and made a part hereof.  The
aggregate par value of all said shares shall be Forty Million Dollars ($40,000,000).  The Board of Directors shall have the authority to authorize the issuance of
Common Stock or Preferred Stock from time to time in such amounts and for such consideration as the Board of Directors shall deem appropriate.
 
 

 



 
 

Section 4.02         Preferred Stock.  The Board of Directors shall have the authority to authorize from time to time the issuance of Preferred Stock in
one or more series as the Board of Directors shall deem appropriate, and to fix the rights, powers and restrictions of the Preferred Stock by resolution and the
filing of articles supplementary. Such authority shall include, but not be limited to, the designation of the following:

 
(a)   the number of shares constituting such series and the distinctive designation thereof;

(b)   the voting rights, if any, of such series;

(c)   the rate of dividends payable on such series, the time or times when such dividends will be payable, the preference to, or any relation
to, the payment of dividends to any other class or series of stock and whether the dividends will be cumulative or non-cumulative;

(d)   whether there shall be a sinking or similar fund for the purchase of shares of such series and, if so, the terms and provisions that shall
govern such fund;

(e)   the rights of the holders of shares of such series upon the liquidation, dissolution or winding up of the Corporation;

(f)     the rights, if any, of holders of shares of such series to convert such shares into, or to exchange such shares for, shares of any other
class or classes or any other series of the same or of any other class or classes of Equity Shares, the price or prices or rate or rates of conversion or exchange,
with such adjustments thereto as shall be provided, at which such shares shall be convertible or exchangeable, whether such rights of conversion or exchange
shall be exercisable at the option of the holder of the shares or the Corporation (or both) or upon the happening of a specified event, and any other terms or
conditions of such conversion or exchange; and

(g)   any other preferences, powers and relative participating, optional or other special rights and qualifications, limitations or restrictions of
shares of such series.
 

Section 4.03         Preemptive Rights.  No holder of Equity Shares shall, in its capacity as such a holder, have any preemptive or other right to
purchase or subscribe for any Equity Shares or any other security of the Corporation that the Corporation may issue or sell other than such right, if any, as the
Board of Directors, in its discretion, may determine.

 
ARTICLE V

 
DEFINING, LIMITING AND REGULATING POWERS OF THE CORPORATION,

THE BOARD OF DIRECTORS AND THE STOCKHOLDERS
 

Section 5.01         General.  Subject to the express limitations set forth in these Articles or in the Bylaws, the business and affairs of the Corporation
shall be managed by or under the direction of the Board of Directors.
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Section 5.02        Business Combinations .  The affirmative vote of the holders of not less than 80% of the outstanding shares of Voting Stock of the
Corporation shall be required for the approval or authorization of any Business Combination. However, such 80% voting requirement shall not be applicable if: (1)
the Board of Directors by unanimous vote or written consent shall have expressly approved in advance the acquisition of outstanding shares of Voting Stock of
the Corporation that caused the Related Person to become a Related Person or shall have approved the Business Combination prior to the Related Person
involved in the Business Combination having become a Related Person; or (2) the Business Combination is solely between the Corporation and another
corporation, 100% of the Voting Stock of which is owned directly or indirectly by the Corporation. For purposes of this Section 5.02:
 

(1)   The term “Business Combination” shall mean (a) any merger or consolidation of the Corporation  with or into a Related Person, (b)
any sale, lease, exchange, transfer or other disposition, including without limitation a mortgage or any other security device, of all or any Substantial Part
of the assets of the Corporation (including without limitation any voting securities of a subsidiary) to a Related Person, (c) any merger or consolidation of a
Related Person with or into the Corporation, (d) any sale, lease, exchange, transfer or other disposition of all or any Substantial Part of the assets of a
Related Person to the Corporation, (e) the issuance of any securities (other than by way of pro rata distribution to all Stockholders) of the Corporation to a
Related Person, and (f) any agreement, contract or other arrangement providing for any of the transactions described in this definition of Business
Combination.

(2)   The term “Related Person” shall mean and include any individual, corporation, partnership or other person or entity that, together with
its Affiliates and “Associates” (as defined in Rule 12b-2 under the Exchange Act ), “Beneficially Owns” (as defined in Rule 13d-3 under the Exchange Act )
in the aggregate 10% or more of the outstanding Voting Stock of the Corporation, and any Affiliate or Associate of the Corporation.

 
(3)            The term “Substantial Part” shall mean more than 10% of the book value of the total assets of the Corporation as of the end of its most

recent fiscal year ending prior to the time the determination is being made.

(4)            For purposes of this Section 5.02, without limitation, any Common Shares that any Related Person has the right to acquire pursuant to
any agreement, or upon exercise of conversion rights, warrants or options, or otherwise, shall be deemed to be Beneficially Owned by the Related Person.

(5)           The term “Voting Stock” shall mean the outstanding shares of capital stock of an entity entitled to vote generally in such entity’s election
of its board of directors or similar governing body. In a vote required by or provided for in this Section 5.02, each share of the Corporation’s Voting Stock
shall have the number of votes granted to it generally in the election of Directors.

 
Section 5.03         Board of Directors.
 

(a)   The number of Directors constituting the whole Board of Directors as of the effective date of these Articles shall be six (6), which
number may be increased or decreased from time to time in such manner as may be provided in the Bylaws; provided, however, that the number of Directors
constituting the full Board of Directors shall not be less than five (5) nor more than thirteen (13), subject, at all times, to the rights of the holders of any class of
Preferred Stock to elect Directors in certain circumstances specified pursuant to the express terms of such Preferred Stock.

(b)   The Board of Directors shall be classified into three (3) groups of Directors.  Each Director shall serve for successive terms ending at
the Annual Meeting of Stockholders held during the third (3rd) year after election and until his or her successor shall have been duly elected and shall have
qualified.  The names of the current Directors who shall serve until the next Annual Meeting of Stockholders in the year when their respective term expires and
until their successors are duly elected and qualify are as follows:

C. Taylor Pickett (Term to expire in 2011)
Harold J. Kloosterman (Term to expire in 2011)
  
Bernard J. Korman (Term to expire in 2012)
Thomas F. Franke (Term to expire in 2012)
  
Edward Lowenthal (Term to expire in 2013)
Stephen D. Plavin (Term to expire in 2013)
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Section 5.04         Restrictions on Ownership and Transfer .

(a)           Definitions. For purposes of Section 5.04 through Section 5.08, the following terms shall have the following meanings:

“Acquire” means the acquisition of Beneficial Ownership or Constructive Ownership of Equity Shares by any means, including, without
limitation, the exercise of any rights under any option, warrant, convertible security, pledge or other security interest or similar right to acquire Equity Shares, but
shall not include the acquisition of any such rights unless, as a result, the acquirer would be considered a Beneficial Owner or Constructive Owner. The terms
“Acquires” and “Acquisition” shall have correlative meanings.
 
“Beneficial Ownership” means ownership of Equity Shares by a Person whether the interest in such Equity Shares is held directly or indirectly (including by a
nominee) and shall include interests that would be treated as owned through the application of Section 544 of the Code, as modified by Section 856(h)(1)(B) and
856(h)(3) of the Code. The terms “Beneficial Owner,” “Beneficially Owns,” “Beneficially Own” and “Beneficially Owned” shall have correlative meanings. For
purposes of determining the percentage ownership of Common Shares by any Person, Common Shares that may be acquired upon conversion, exchange or
exercise of any securities of the Corporation directly or constructively held by such Person shall be deemed to be outstanding prior to conversion, exchange or
exercise, but not Common Shares issuable with respect to the conversion, exchange or exercise of securities of the Corporation held by other Persons.
 
“Beneficiary” means a beneficiary of the Trust as determined pursuant to Section 5.05 (e) hereof.
 
“Business Day” means any day other than a Saturday or Sunday that is neither a legal holiday nor a day on which banking institutions in the State of New York
are authorized or required by law or regulation or executive order to close.
 
“Common Share Ownership Limit” means, with respect to any class of Common Shares, ownership of 9.8% or more (by value or number of shares, whichever
is more restrictive) of the outstanding Common Shares, subject to adjustment pursuant to Section 5.04(j) and to any other limitations contained in this Section
5.04.
 
“Constructive Ownership” means ownership of Equity Shares by a Person who could be treated as an owner of such Equity Shares, either actually or
constructively, directly or indirectly (including by a nominee), through the application of Section 318(a) of the Code, as modified by Section 856(d)(5) thereof. The
terms “Constructive Owner,” “Constructively Owns,” “Constructively Own” and “Constructively Owned” shall have correlative meanings.
 
“Equity Share Ownership Limit ” means, with respect to the Corporation’s Equity Shares, either (i) the Common Share Ownership Limit, (ii) the Preferred Share
Ownership Limit, or (iii) ownership of a combination of any class of Common Shares and/or Preferred Shares of 9.8% or more by value or total number
(whichever is more restrictive) of the outstanding Equity Shares, subject to adjustment pursuant to Section 5.04(j) and to any other limitations contained in this
Section 5.04.
 
“Excepted Holder” means a Person for whom an Excepted Holder Limit is created by these Articles or by the Board of Directors pursuant to Section 5.04(i).
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“Excepted Holder Limit” means, provided that the affected Excepted Holder agrees to comply with the requirements established by these Articles or by the
Board of Directors pursuant to Section 5.04(i) and subject to adjustment pursuant to Section 5.04(i), the percentage limit established for an Excepted Holder by
these Articles or by the Board of Directors pursuant to Section 5.04(i).
 
“IRS” means the Internal Revenue Service of the United States.
 
“Market Price” means, on any date, with respect to any class or series of outstanding Equity Shares, the average of the Closing Price for such Equity Shares for
the five (5) consecutive Trading Days ending on such date. The “Closing Price” on any date means the last sale price for such Equity Shares, regular way, or, in
case no such sale takes place on such day, the average of the closing bid and asked prices, regular way, in either case as reported in the principal consolidated
transaction reporting system with respect to securities listed or admitted to trading on the NYSE or, if the Equity Shares are not listed or admitted to trading on
the NYSE, as reported in the principal consolidated transaction reporting system with respect to securities listed on the principal national securities exchange on
which the Equity Shares are listed or admitted to trading or, if the Equity Shares are not listed or admitted to trading on any national securities exchange, the last
quoted price, or if not so quoted, the average of the high bid and low asked prices in the over-the-counter market, as reported by The NASDAQ Stock Market,
Inc. (NASDAQ) or, if such system is no longer in use, the principal other automated quotations system that may then be in use or, if the Equity Shares are not
quoted by any such organization, the average of the closing bid and asked prices as furnished by a professional market maker making a market in the Equity
Shares selected by the Board of Directors, or, if no such market maker exists, as determined in good faith by the Board of Directors.
 
“Preferred Share Ownership Limit” means, with respect to the Preferred Shares, ownership of 9.8% or more (by value or number of shares, whichever is more
restrictive) of an outstanding class or series of Preferred Shares, subject to adjustment pursuant to Section 5.04(j) and to any other limitations contained in
Section 5.04.
 
“Purported Beneficial Holder” means, with respect to any purported Transfer or Acquisition or other event or transaction that results in Shares-in-Trust, the
Person for whom the applicable Purported Record Holder held the Equity Shares that were, pursuant to Section 5.04(c), automatically converted to Shares-in-
Trust upon the occurrence of such event or transaction. The Purported Beneficial Holder and the Purported Record Holder may be the same Person.
 
“Purported Beneficial Transferee” means, with respect to any purported Transfer or Acquisition or other event or transaction that results in Shares-in-Trust, the
purported beneficial transferee for whom the Purported Record Transferee would have acquired Equity Shares if such Transfer or Acquisition that results in
Shares-in-Trust had been valid under Section 5.04(b). The Purported Beneficial Transferee and the Purported Record Transferee may be the same Person.
 
“Purported Record Holder” means, with respect to any purported Transfer or Acquisition or other event or transaction that results in Shares-in-Trust, the record
holder of the Equity Shares that were, pursuant to Section 5.04(c), automatically converted to Shares-in-Trust upon the occurrence of such an event or
transaction. The Purported Record Holder and the Purported Beneficial Holder may be the same Person.
 
“Purported Record Transferee” means, with respect to any purported Transfer or Acquisition or other event or transaction that results in Shares-in-Trust, the
record holder of the Equity Shares if such Transfer or Acquisition that results in Shares-in-Trust had been valid under Section 5.04(b). The Purported Record
Transferee and the Purported Beneficial Transferee may be the same Person.
 
“Restriction Termination Date” means the first day after the date on which the Board of Directors determines, in accordance with Section 5.04(l), that it is no
longer in the best interests of the Corporation to attempt or continue to qualify as a REIT, and all actions necessary to terminate the Corporation’s status as a
REIT hereunder have been taken, or that compliance with the restrictions and limitations on Beneficial Ownership, Constructive Ownership and Transfers set
forth in these Articles is no longer required for the Corporation to qualify as a REIT.
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“Shares-in-Trust” means those shares into which Equity Shares are automatically converted as a result of a purported Transfer, Acquisition or other event or
transaction, as described in Section 5.04(c).
 
“Trading Day” means (i) a day on which the principal national securities exchange on which the affected class or series of Equity Shares is listed or admitted to
trading is open for the transaction of business, or (ii) if the affected class or series of Equity Shares is not so listed or admitted to trading, any Business Day.
 
“Transfer” means any sale, transfer, gift, hypothecation, assignment, devise or other disposition of a direct or indirect interest in Equity Shares or the right to vote
or receive dividends on Equity Shares, including without limitation (i) the granting of any option (including any option to acquire an option or any series of such
options) or entering into any agreement for the sale, transfer or other disposition of Equity Shares or the right to vote or receive dividends on Equity Shares or
(ii) the sale, transfer, assignment or other disposition of any securities or rights convertible into or exchangeable for Equity Shares, whether voluntary or
involuntary, of record, constructively or beneficially, and whether by operation of law or otherwise. The terms “Transfers,” “Transferred” and “Transferable” shall
have correlative meanings.
 
“Trust” means a trust created pursuant to Section 5.05(a) hereof.
 
“Trustee” means the trustee of the Trust, as appointed by the Corporation or any successor trustee thereof, which Trustee shall not be an Affiliate of the
Corporation or of the Purported Record Holder, the Purported Beneficial Holder, the Purported Record Transferee or the Purported Beneficial Transferee.
 

(b)   Ownership and Transfer Limitations.   At all times prior to the Restriction Termination Date, notwithstanding any other provision of
these Articles, but subject to the exercise of the Board’s discretion to establish an Excepted Holder Limit under the provisions of Section 5.04(i), and subject to
Section 5.06,
 

(i)            no Person, other than an Excepted Holder, shall Beneficially Own or Constructively Own Equity Shares in excess of the Equity
Share Ownership Limit, and no Excepted Holder shall Beneficially Own or Constructively Own Equity Shares in excess of the Excepted Holder Limit for
such Excepted Holder;

 
(ii)            no Person shall Beneficially Own or Constructively Own Equity Shares to the extent that such Beneficial or Constructive

Ownership would cause the Corporation to fail to qualify as a REIT by reason of being “closely held” within the meaning of Section 856(h) of the Code
(without regard to whether the ownership interest is held during the last half of a taxable year); and

 
(iii)           no Person shall Beneficially Own or Constructively Own Equity Shares that would cause the Corporation to otherwise fail to

qualify as a REIT (including, but not limited to, Beneficial or Constructive Ownership that would result in the Corporation owning (actually or
Constructively) an interest in a tenant that is described in Section 856(d)(2)(B) of the Code if the income derived by the Corporation from such tenant
would cause the Corporation to fail to satisfy any of the gross income requirements of Section 856(c) of the Code).

 
Subject to Section 5.06 and notwithstanding any other provisions of these Articles, at all times prior to the Restriction Termination Date, any Transfer, Acquisition
or other event or transaction that, if effective, would result in the Equity Shares of the Corporation being beneficially owned by less than 100 Persons (determined
without reference to any rules of attribution) shall be void ab initio, and the intended transferee shall acquire no rights in such Equity Shares.
 

(c)   Shares-in-Trust. If, at any time prior to the Restriction Termination Date, any Transfer, Acquisition or other event or transaction that, if
effective, would result in any Person Beneficially Owning or Constructively Owning Equity Shares in violation of Section 5.04(b)(i) or (iii) above,
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(i)            then that number of Equity Shares that otherwise would cause such Person to violate Section 5.04(b)(i) or (iii) above (rounded
up to the nearest whole share) shall be automatically converted into an equal number of Shares-in-Trust having terms, rights, restrictions and qualifications
identical thereto (except to the extent that Section 5.04 or Section 5.05 requires different terms), effective as of the close of business on the Business Day
next preceding the date of such Transfer, Acquisition or other event or transaction, and such Purported Beneficial Transferee shall thereafter have no
rights in such Equity Shares, and

 
(ii)            if, for any reason, the conversion into Shares-in-Trust described in subsection (c)(i) above is not automatically effective as

provided therein to prevent any Person from Beneficially Owning or Constructively Owning Equity Shares in violation of Section 5.04(b)(i) or (iii) above,
then the Transfer, Acquisition or other event or transaction with respect to that number of Equity Shares that otherwise would cause any Person to violate
Section 5.04(b)(i) or (iii) shall, subject to Section 5.06, be void ab initio, and the Purported Beneficial Transferee shall acquire no rights in such Equity
Shares.

 
(d)   Remedies for Breach. If the Board of Directors, a duly authorized committee thereof or other designee, if permitted by the MGCL,

shall at any time determine in good faith that a purported Transfer, Acquisition or other event or transaction has taken place in violation of Section 5.04(b) or that
a Person intends to Acquire or has attempted to Acquire Beneficial Ownership or Constructive Ownership of any Equity Shares in violation of this Section 5.04
(whether or not such violation is intended), the Board of Directors or a committee thereof or other designee shall take such action as it deems advisable to refuse
to give effect to or to prevent such Transfer, Acquisition or other event or transaction from occurring or otherwise being effective, including, but not limited to,
causing the Corporation to redeem Equity Shares, refusing to give effect thereto on the books of the Corporation or instituting injunctive proceedings with respect
thereto; provided, however, that any Transfer, Acquisition, event or transaction in violation of Section 5.04(b) shall be void ab initio or automatically shall result in
the conversion described in Section 5.04(c), as applicable, irrespective of any action (or inaction) by the Board of Directors or its designee.

(e)   Notice of Restricted Transfer. Any Person who Acquires or attempts to Acquire Beneficial Ownership or Constructive Ownership of
Equity Shares that will or may violate Section 5.04(b) and any Person who Beneficially Owns or Constructively Owns Shares-in-Trust as a transferee of Equity
Shares resulting in a conversion to Shares-in-Trust, pursuant to Section 5.04(c) or otherwise, shall immediately give written notice to the Corporation, or, in the
event of a proposed or attempted Transfer, Acquisition, or purported change in Beneficial Ownership or Constructive Ownership, shall give at least fifteen
(15) days prior written notice to the Corporation, of such event and shall promptly provide to the Corporation such other information as the Corporation, in its sole
discretion, may request.

(f)   Owners Required to Provide Information . At all times prior to the Restriction Termination Date:
 

(i)            Every Beneficial Owner or Constructive Owner of more than five percent (5%) (or such lower percentages as determined
pursuant to regulations under the Code or as may be requested by the Board of Directors, in its sole discretion), of the outstanding Equity Shares of any
class or series shall annually, no later than thirty (30) days after the end of each taxable year, give written notice to the Corporation stating (1) the name
and address of such Beneficial Owner or Constructive Owner; (2) the number of shares of each class or series of Equity Shares Beneficially Owned or
Constructively Owned; and (3) a description of how such shares are held. Each such Beneficial Owner or Constructive Owner promptly shall provide to the
Corporation such additional information as the Corporation, in its sole discretion, may request to determine the effect, if any, of such Beneficial Ownership
or Constructive Ownership on the Corporation’s status as a REIT and to ensure compliance with the Common Share Ownership Limit or Preferred Share
Ownership Limit and other restrictions set forth in these Articles.

 
(ii)            Each Person who is a Beneficial Owner or Constructive Owner of Equity Shares and each Person (including the Stockholder of

record) who is holding Equity Shares for a Beneficial Owner or Constructive Owner promptly shall provide to the Corporation such information as the
Corporation, in its sole discretion, may request to determine the Corporation’s status as a REIT, to comply with the requirements of any taxing authority or
other governmental agency, or to determine any such compliance or to ensure compliance with the Equity Share Ownership Limits and other restrictions
set forth in these Articles.
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(g)   Remedies Not Limited. Subject to Section 5.06 and Section 5.04(l), nothing contained in this ARTICLE V shall limit the scope or
application of the provisions of this Section 5.04, the ability of the Corporation to implement or enforce compliance with the terms of this Section 5.04 or the
authority of the Board of Directors to take any such other action or actions as it may deem necessary or advisable to protect the Corporation and the interests of
its Stockholders by preservation of the Corporation’s status as a REIT and to ensure compliance with the Equity Ownership Limit for any class or series (or
combination thereof) of Equity Shares and other restrictions set forth in this Section 5.04, including, without limitation, refusal to give effect to a transaction on the
books of the Corporation.  For the avoidance of doubt, the Corporation is specifically authorized to seek equitable relief, including injunctive relief, to enforce the
provisions of Section 5.04 and Section 5.05.

(h)   Ambiguity. In the case of an ambiguity in the application of any of the provisions of this Section 5.04, including any definition
contained in Section 5.02, Section 5.04(a) or Section 7.01, the Board of Directors shall have the power and authority, in its sole discretion, to determine the
application of the provisions of this Section 5.04 with respect to any situation based on the facts known to it. In the event Section 5.04 or Section 5.05 requires an
action by the Board of Directors and these Articles fail to provide specific guidance with respect to such action, the Board of Directors shall have the power to
determine the action to be taken so long as such action is not contrary to the purposes and intents set forth in these Articles. Absent a decision to the contrary by
the Board of Directors (which the Board of Directors may make in its sole and absolute discretion), if a Person would have (but for the remedies set forth in
Section 5.04) acquired Beneficial Ownership or Constructive Ownership of Equity Shares in violation of Section 5.04, such remedies (as applicable) shall apply
first to the Equity Shares that, but for such remedies, would have been actually owned by such Person, and second to Equity Shares that, but for such remedies,
would have been Beneficially Owned or Constructively Owned (but not actually owned) by such Person, pro rata among the Persons who actually own such
Equity Shares based upon the relative number of the Equity Shares held by each such Person.

(i)   Waivers by Board . Upon notice of an Acquisition or Transfer or a proposed Acquisition or Transfer that results or would result in the
intended transferee having Beneficial Ownership of Equity Shares in excess of the Equity Share Ownership Limit, the Board of Directors may, prospectively or
retroactively, upon receipt of evidence that the Board of Directors deems to be satisfactory, in its sole discretion, determine that such Acquisition or Transfer does
not or will not violate the “closely held” provisions of Section 856(h) of the Code or otherwise cause the Corporation to fail to qualify as a REIT, create an
Excepted Holder Limit with respect to such transferee upon such conditions as the Board of Directors may determine, in its sole discretion.  Subject to Sections
5.04(b)(ii) and (iii), and without any action by the Board of Directors pursuant to this Section 5.04(i) or any other provisions of these Articles, an underwriter that
participates in a public offering or private placement of Equity Shares, or Person acting in a similar capacity with respect to a financing involving Equity Shares,
may Beneficially Own or Constructively Own Equity Shares in excess of the Equity Share Ownership Limit, but only to the extent necessary to facilitate such
public offering, private placement or similar financing.

(j)   Increase in Common or Preferred Share Ownership Limit . Subject to the limitations contained in Section 5.04(k), the Board of
Directors may from time to time increase the Equity Share Ownership Limit (or separately increase the Common Share Ownership Limit or the Preferred Share
Ownership Limit) for one or more Persons and/or decrease the Equity Share Ownership Limit (or separately decrease the Common Share Ownership Limit or the
Preferred Share Ownership Limit) for one or more Persons; provided, however, that a decrease in Equity Share Ownership Limit (or separate decrease in
Common Share Ownership Limit or Preferred Share Ownership Limit) will not be effective for any Person whose percentage ownership of Equity Shares is in
excess of such decreased Equity Share Ownership Limit (or separately decreased Common Share Ownership Limit or Preferred Share Ownership Limit), as
appropriate, until such time as such Person’s percentage of the subject Equity Shares equals or falls below the decreased Equity Share Ownership Limit (or
separately decreased Common Share Ownership Limit or Preferred Share Ownership Limit), but until such time as such Person’s percentage of the subject
Equity Shares falls below such decreased Equity Share Ownership Limit (or separately decreased Common Share Ownership Limit or Preferred Share
Ownership Limit), any further acquisition of Equity Shares will be in violation of the Equity Share Ownership Limit (including any separate Common Share
Ownership Limit or Preferred Share Ownership Limit); and provided further, that the increased Equity Share Ownership Limit (or separately increased Common
Share Ownership Limit or Preferred Share Ownership Limit) being granted to one or more new Persons does not or will not violate the “closely held” provisions of
Section 856(h) of the Code or otherwise cause the Corporation to fail to qualify as a REIT.  Any decreases in the Equity Share Ownership Limits (or separate
decreases in Common Share Ownership Limits or Preferred Share Ownership Limits) generally shall be made to ensure the Company’s continued status as a
REIT, as determined by the Board of Directors in its sole discretion.
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(k)   Limitations on Modifications.
 

(i)            The Equity Share Ownership Limit (including the Common Share Ownership Limit or the Preferred Share Ownership Limit) for a class or
series of Equity Shares may not be increased and no additional Excepted Holder Limitations may be created if, after giving effect to such increase or
creation, the Corporation would be “closely held” within the meaning of Section 856(h) of the Code.

 
(ii)            Prior to any granting of or modification to the Equity Share Ownership Limit (including the Common Share Ownership Limit or the

Preferred Share Ownership Limit) for any Person, whether or not an Excepted Holder, the Board of Directors may, in its sole and absolute discretion,
require such opinions of counsel, IRS ruling, affidavits, undertakings or agreements as it may deem necessary, advisable or prudent, in each case in form
and substance satisfactory to the Board, to determine or ensure the Corporation’s status as a REIT; provided, however that the Board of Directors shall
not be obligated to require any such favorable ruling, opinion, affidavit, undertaking or agreement in order to create an Excepted Holder Limit.

 
(l)   REIT Qualification – Board Authority .  The Board of Directors shall have the authority and shall use its best efforts to cause the

Corporation to qualify for federal income tax treatment as a REIT.  Notwithstanding any other provision of these Articles, if the Board of Directors shall at any time
determine that it is no longer in the best interests of the Corporation to continue to be qualified as a REIT, the Board of Directors may revoke or otherwise
terminate the Corporation’s REIT election pursuant to Section 856(g) of the Code.
 

Section 5.05          Shares-In-Trust.

(a)   Ownership in Trust. Upon any purported Transfer or Acquisition or other event or transaction described in Section 5.04(b) that results
in Shares-in-Trust pursuant to Section 5.04(c), such Shares-in-Trust shall be deemed to have been Transferred to a Trust for the exclusive benefit of the
Beneficiary. Shares-in-Trust so held in trust shall be issued and outstanding Equity Shares of the Corporation. The Purported Record Transferee or Purported
Record Holder shall have no rights in such Shares-in-Trust except as specifically provided in this Section 5.05.

(b)   Distribution Rights. Shares-in-Trust shall be entitled to the same rights and privileges as all other Equity Shares of the same class or
series. The Trustee will receive all dividends and distributions on the Shares-in-Trust and will hold such dividends and distributions in trust for the benefit of the
Beneficiary. Any dividend or distribution with a record date on or after the date that Equity Shares have been converted to Shares-in-Trust paid on such Equity
Shares to the Purported Record Transferee or to the Purported Record Holder shall be repaid to the Trust, and any such dividend or distribution declared on such
Equity Shares but unpaid shall be paid to the Trust, in each case for the benefit of the Beneficiary. The Corporation shall take all measures that it determines are
reasonably necessary to recover the amount of any such dividend or distribution paid to the Purported Record Transferee or Purported Record Holder, including,
if necessary, withholding any portion of future dividends or distributions payable on Equity Shares Beneficially Owned or Constructively Owned by such Persons
and, as soon as reasonably practicable following the Corporation’s receipt or withholding thereof, paying over to the Trust for the benefit of the Beneficiary the
dividends or distributions so received or withheld, as the case may be.
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(c)   Rights Upon Liquidation. In the event of any voluntary or involuntary liquidation, dissolution or winding up, or any other similar
distribution of the assets of the Corporation, each holder of Shares-in-Trust resulting from the conversion of Equity Shares of any specified class or series shall
be entitled to receive, ratably with each other holder of Shares-in-Trust resulting from the conversion of Equity Shares of such class or series together with each
holder of Equity Shares of such class or series, that portion of the remaining assets of the Corporation, as are due to holders of Preferred Shares of such class or
series or available for distribution to the holders of such class of Common Shares, as applicable.
 
The Trustee shall distribute to the Purported Record Transferee or Purported Record Holder the amounts received upon such liquidation, dissolution, winding up
or distribution, provided that the Purported Record Transferee or Purported Record Holder shall not be entitled to receive amounts pursuant to this Section
5.05(c) in excess of the price per share in the transaction that created such Shares-in-Trust (or, in the case of a gift or devise, the Market Price per share on the
date of such Transfer). Any remaining amounts shall be distributed to the Beneficiary.
 

(d)   Voting Rights. The Trustee shall be entitled to vote the Shares-in-Trust on any matters on which holders of Equity Shares of the same
class or series are entitled to vote (except as required otherwise by the MGCL). Any vote taken with respect to Equity Shares that have been converted into
Shares-In-Trust prior to the discovery by the Corporation that such Equity Shares have been converted into Shares-in-Trust shall, subject to applicable law, be
rescinded and be void ab initio and be recast by the Trustee, in its sole and absolute discretion; provided that if the Corporation has already taken irreversible
corporate action based on such vote, then such vote shall not be rescinded and the Trustee shall not have the authority to recast such vote. The Purported
Record Transferee or Purported Record Holder shall be deemed to have given, as of the date of the conversion of such Equity Shares into Shares-in-Trust
pursuant to Section 5.04(c), an irrevocable proxy to the Trustee to vote, in accordance with these Articles, the Shares-in-Trust in the manner in which the
Trustee, in its sole and absolute discretion, desires.  Notwithstanding the provisions of Section 5.04 or Section 5.05, until the Corporation has received
notification that the Equity Shares have been converted into Shares-in-Trust, the Corporation shall be entitled to rely on its share transfer and other Stockholder
records for purposes of preparing lists of Stockholders entitled to vote at meetings, determining the validity and authority of proxies and otherwise conducting
votes of Stockholders.

(e)   Restrictions on Transfer; Designation of Beneficiary; Sales of Shares-In-Trust .
 

(i)   Except as otherwise described in this Section 5.05(e), Shares-in-Trust shall not be transferable. The Beneficiary shall be one or
more charitable organizations described in Code Section 501(c)(3) (but not including any private foundation as defined in Code Section 509(a)), Code
Section 170(b)(1)(A) or Code Section 170(c)(2) named by the Corporation within five (5) days after the Trust is established. However, for purposes of sales
by the Trustee as set forth in this Section 5.05(e), the Trustee shall designate a permitted transferee of the Equity Shares represented by such Shares-in-
Trust provided that the transferee (1) purchases such Equity Shares for valuable consideration and (2) acquires such Equity Shares without such
acquisition resulting in another automatic conversion of Equity Shares into Shares-in-Trust. If the Corporation does not purchase the Shares-in-Trust
pursuant to this Section 5.05(e), the Trustee shall (A) sell that number of Equity Shares represented by such Shares-in-Trust to the permitted transferee
described above, (B) cause to be recorded on the books of the Corporation that the permitted transferee is the holder of record of such number of Equity
Shares, and (C) cause the Shares-in-Trust to be canceled.

 
(ii)   In the event of a sale by the Trustee of the Equity Shares represented by such Shares-in-Trust, the Purported Record

Transferee or Purported Record Holder shall receive from the Trustee a per share price equal to the lesser of (1) the price per share in the transaction that
created such Shares-in-Trust (or, in the case of a gift or devise, the Market Price per share on the date of such transfer) and (2) the price per share
received by the Trustee, provided that such price per share shall be net of any commissions and other expenses of the sale. The proceeds shall be sent to
such Person within five (5) Business Days after the closing of such sale transaction.
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( i i i )          All Shares-in-Trust will be deemed to have been offered for sale to the Corporation, or its designee, and the Corporation will
have the right to accept such offer for a period of twenty (20) days after the later of (1) the date of the purported Transfer or Acquisition or other event or
transaction described in Section 5.04(b) that results in such Shares-in-Trust, as set forth in a notice received by the Corporation pursuant to Section
5.04(e) and (2) if no such notice is received by the Corporation, the date the Corporation determines in good faith that a purported Transfer or Acquisition
or other event or transaction described in Section 5.04(b) that results in such Shares-in-Trust occurred. If the Corporation accepts the offer to purchase
such Shares-in-Trust, the purchase price per share shall be equal to the lesser of: (A) the price per share in the transaction that created such Shares-in-
Trust (or, in the case of a gift or devise, the Market Price at the time of such gift or devise), or (B) the Market Price on the date the Corporation, or its
designee, accepts such offer.  The Corporation may reduce the amount payable in connection with the purchase of such Shares-in-Trust by the amount of
any dividends and other distributions that have been paid to the Purported Record Transferee or the Purported Record Holder and are owed by the
Purported Record Transferee or the Purported Record Holder to the Trustee pursuant to Section 5.05(b).  The Corporation may pay the amount of such
reduction to the Trustee for the benefit of the Beneficiary.

 
( i v )          Any amounts received by the Trustee in excess of the amounts paid to the Purported Record Transferee or Purported Record

Holder shall be distributed to the Beneficiary.
 

Section 5.06         Settlements. Nothing in Section 5.04 or Section 5.05 shall preclude the settlement of any transaction with respect to the Equity
Shares entered into through the facilities of the NYSE or other national securities exchange on which the Equity Shares are listed. The fact that the settlement of
any transaction occurs shall not negate the effect of any other provisions of Section 5.04 or Section 5.05, and any transferee in such a transaction shall be
subject to all of the provisions and limitations set forth in such Sections.
 

Section 5.07         Severability. If any provision of Section 5.04 or Section 5.05 or any application of any such provision is determined to be void, invalid
or unenforceable by any court having jurisdiction over the issue, the validity and enforceability of the remaining provisions of Section 5.04 or Section 5.05 shall
not be affected and other applications of such provision shall be affected only to the extent necessary to comply with the determination of such court.
 

Section 5.08         Waiver. The Corporation shall have authority at any time to waive the requirements that Shares-in-Trust be issued or be deemed
outstanding in accordance with the provisions of Section 5.04 or Section 5.05 if the Corporation determines, based on an opinion of nationally recognized tax
counsel, that the issuance of such Shares-in-Trust or the fact that such Shares-in-Trust are deemed to be outstanding, would jeopardize the status of the
Corporation as a REIT.  No delay or failure on the part of the Corporation or the Board of Directors in exercising any right under this Section 5.08 shall operate
as a waiver of any right of the Corporation or the Board of Directors, as the case may be, except to the extent specifically waived in writing.
 

Section 5.09         Business Combination Statute; Control Share Acquisition Statute .  The provisions of Subtitles 6 (Special Voting Requirements)
and 7 (Voting Rights of Certain Control Shares) of Title 3 of the Corporations and Associations Article of the MGCL shall not apply to the Corporation unless the
Board of Directors elects by resolution to be subject, in whole or in part, specifically, generally or generally by types, as to specifically identified or unidentified
stockholders, to the provisions of either or both Subtitles.
 

Section 5.10         Vote Required. Notwithstanding any provision of law requiring any action to be taken or authorized by the affirmative vote of the
holders of a greater proportion of the votes of all classes or of any class of stock of the Corporation, such action shall be effective and valid if taken or authorized
by the affirmative vote of a majority of the total number of votes entitled to be cast thereon, except as otherwise provided by these Articles or the Bylaws.
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ARTICLE VI
 

LIABILITY AND INDEMNIFICATION
 

Section 6.01         Limitation of Liability.  To the fullest extent that limitations on the liability of directors and officers are permitted by the MGCL, no
Director or officer of the Corporation shall have any liability to the Corporation or the Stockholders for money or other damages. This limitation on liability applies
to events occurring at the time a person serves as a Director or officer of the Corporation whether or not such person is a Director or officer at the time of any
proceeding in which liability is asserted.
 

Section 6.02         Indemnification.  The Corporation shall indemnify and advance expenses to its Directors to the fullest extent that indemnification of,
and advance of expenses to, directors is permitted by the MGCL. The Corporation shall indemnify and advance expenses to its officers to the same extent as its
Directors and to such further extent as is consistent with applicable law. The Board of Directors may by Bylaw, resolution or agreement make further provision for
indemnification of Directors, officers, employees and agents to the fullest extent permitted by the MGCL.
 

Section 6.03         Effect of Amendment.  No future amendment to these Articles shall affect any right of any person under this ARTICLE VI based on
any event, omission or proceeding occurring prior to such amendment.
 

ARTICLE VII
 

MISCELLANEOUS
 

Section 7.01          Definitions.  As used in these Articles, the following terms shall have the following meanings unless the context otherwise requires:
 

“Affiliate” or “Affiliated” means, as to a specified Person, any other Person that directly or indirectly through one or more intermediaries controls, or is controlled
by, or is under common control with, the Person specified.
 
“Articles” means these Articles of Amendment and Restatement, as the same may be amended or supplemented from time to time.
 

“Bylaws” means the bylaws of the Corporation, as the same are in effect and may be amended from time to time.
 
“Code” means the Internal Revenue Code of 1986, as amended from time to time, or any successor statute thereto. Reference to any provision of the Code
means such provision as in effect from time to time, as the same may be amended, and any successor provision thereto, as interpreted by any applicable
regulations as in effect from time to time.
 
“Common Shares” or “Common Stock”  means the Corporation’s common stock, par value $.10 per share, which may be issued from time to time in
accordance with the terms of these Articles and applicable law.
 
“Directors,” “Board of Directors” or “Board” means, collectively, the individuals appointed as Directors of the Corporation pursuant to Section 5.03 of these
Articles so long as they continue in office and all other individuals who have been duly elected and qualify as Directors of the Corporation hereunder.
 
“Equity Shares” means shares of capital stock of the Corporation of any class or series, including Common Shares and Preferred Shares.
 
“Exchange Act” means the Securities Exchange Act of 1934, as amended.
 
“Individual” means an individual and shall also include any organization, trust, foundation and other entity that is considered or treated as an individual for the
purposes of Section 542(a)(2) of the Code.
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“MGCL” means the Maryland General Corporation Law, as amended from time to time, or any successor statute thereto.
 
“NYSE” means the New York Stock Exchange, Inc.
 
“Person” means an Individual, corporation, partnership, estate, trust, association, joint stock company or other entity, or any government or any agency or
political subdivision thereof, and also includes a group, as that term is used for purposes of Section 13(d)(3) of the Exchange Act.
 
“Preferred Shares” or “Preferred Stock” means shares of the Corporation’s preferred stock, par value $1.00 per share, which may be issued in one or more
classes or series in accordance with the terms of these Articles and applicable law.
 
“REIT” means a “real estate investment trust” as defined pursuant to Sections 856 through 860 of the Code.
 
“Stockholders” means the registered holders of the Equity Shares.
 

Section 7.02         Amendment.
 

(a)           The Corporation reserves the right from time to time to amend, alter or repeal any provision contained in these Articles in the manner
now or hereafter prescribed by statute and these Articles, including any amendment that alters the contract rights of any class of outstanding stock as expressly
set forth in these Articles, and all rights conferred on the Stockholders in these Articles are subject to this reservation.
 

(b)           Notwithstanding any of the provisions of these Articles or the Bylaws of the Corporation (and not withstanding the fact that a lesser
percentage may be specified by law, these Articles or the Bylaws of the Corporation), the repeal or amendment of any provision of Section 5.02, Section 5.03,
Section 5.04 or Section 5.05 shall be valid only if declared advisable by the Board of Directors and approved by the affirmative vote of holders of not less than
80% of the total number of votes entitled to be cast thereon.
 

(c)           The Board of Directors may amend these Articles by a majority vote of the entire Board and without any action by the Stockholders to
the fullest extent so provided by the MGCL including, but not limited to, Section 2-605 of the MGCL.
 

Section 7.03         Governing Law. These Articles are executed and delivered in the State of Maryland with reference to the laws thereof, and the rights
of all parties and the validity, construction and effect of every provision of these Articles shall be subject to and construed in accordance with the laws of the
State of Maryland without regard to conflicts of laws provisions thereof.
 

Section 7.04         Construction. In these Articles, unless the context otherwise requires, words used in the singular or in the plural include both the
plural and singular, and words denoting any gender include both genders. The title and headings of different parts are inserted for convenience and shall not
affect the meaning, construction or effect of these Articles.

THIRD: These Articles have been advised by the Board of Directors and approved by the Stockholders of the Corporation as required by law.
 
FOURTH: The current address of the principal office of the Corporation in the State of Maryland and the name and address of the Corporation’s current
registered agent are as set forth in ARTICLE III of these Articles.
 
FIFTH: The number of Directors of the Corporation and the names of those Directors currently in office are as set forth in Section 5.03 of these Articles.
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SIXTH: The undersigned President acknowledges these Articles to be the corporate act of the Corporation and as to all matters or facts required to be verified
under oath, the undersigned President acknowledges that, to the best of his knowledge, information and belief, these matters and facts are true in all material
respects and that this statement is made under the penalties for perjury.

 
IN WITNESS WHEREOF, Omega Healthcare Investors, Inc. has caused these Articles of Amendment and Restatement to be signed in its name and on its
behalf by its President, and attested by its Secretary, on this 10th day of June, 2010.
 

 OMEGA HEALTHCARE INVESTORS, INC.
    
    
 By: /s/ C. Taylor Pickett  
  C. Taylor Pickett, President  

ATTEST:

By: /s/ Daniel J. Booth  
 Daniel J. Booth, Secretary  
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Omega Healthcare Investors, Inc.
Exhibit A to Articles of Amendment and Restatement

Series D Preferred
 

1.   Designation and Number.    A series of Preferred Stock, designated the “8.375% Series D Cumulative Redeemable Preferred Stock” (the
“Series D Preferred Stock”), is hereby established. The number of shares of the Series D Preferred Stock shall be Four Million Seven Hundred Thirty-Nine
Thousand Five Hundred (4,739,500).
 

2.   Maturity.    The Series D Preferred Stock has no stated maturity and will not be subject to any sinking fund or mandatory redemption.
 

3.   Rank.    The Series D Preferred Stock will, with respect to dividend rights and rights upon liquidation, dissolution or winding up of the
Company, rank (i) senior to all classes or series of Common Stock of the Company, and to all equity securities ranking junior to the Series D Preferred Stock with
respect to dividend rights or rights upon liquidation, dissolution or winding up of the Company; (ii) on a parity with the Series A and Series B Preferred Stock and
all other equity securities issued by the Company the terms of which specifically provide that such equity securities rank on a parity with the Series D Preferred
Stock with respect to dividend rights or rights upon liquidation, dissolution or winding up of the Company; and (iii) junior to all existing and future indebtedness of
the Company. The term “equity securities” does not include convertible debt securities, which will rank senior to the Series D Preferred Stock prior to conversion.
 

4.   Dividends.    
 

(a)    Holders of shares of the Series D Preferred Stock are entitled to receive, when and as declared by the Board of Directors (or a duly
authorized committee thereof), out of funds legally available for the payment of dividends, preferential cumulative cash dividends at the rate of 8.375% per
annum of the Liquidation Preference (as defined below) per share (equivalent to a fixed annual amount of $2.09375 per share). Dividends on the Series D
Preferred Stock shall be cumulative from the date of original issue and shall be payable in arrears for each period ended April 30, July 31, October 31, and
January 31, on or before the 15th day of May, August, November, February, of each year, or, if not a business day, the next succeeding business day
(each, a “Dividend Payment Date”). The first dividend will be paid on May 17, 2004, with respect to the period commencing on the date of issue and
ending on April 30, 2004. Any dividend payable on the Series D Preferred Stock for any partial period will be computed on the basis of a 360-day year
consisting of twelve 30-day months. Dividends will be payable to holders of record as they appear in the stock records of the Company at the close of
business on the applicable record date, which shall be the last day of the preceding calendar month prior to the applicable Dividend Payment Date or on
such other date designated by the Board of Directors of the Company that is not more than 30 nor less than 10 days prior to such Dividend Payment Date
(each, a “Dividend Record Date”).

 
(b)    No dividends on shares of Series D Preferred Stock shall be declared by the Board of Directors or paid or set apart for payment by the

Company at such time as the terms and provisions of any agreement of the Company, including any agreement relating to its indebtedness, prohibits such
declaration, payment or setting apart for payment or provides that such declaration, payment or setting apart for payment would constitute a breach thereof
or a default thereunder, or if such declaration or payment shall be restricted or prohibited by law.

 
(c)    Notwithstanding the foregoing, dividends on the Series D Preferred Stock will accrue whether or not the Company has earnings,

whether or not there are funds legally available for the payment of such dividends and whether or not such dividends are declared and whether or not such
is prohibited by agreement. Accrued but unpaid dividends on the Series D Preferred Stock will not bear interest and holders of the Series D Preferred
Stock will not be entitled to any distributions in excess of full cumulative distributions described above. Except as set forth in the next sentence, no
dividends will be declared or paid or set apart for payment on any capital stock of the Company or any other series of Preferred Stock ranking, as to
dividends, on a parity with or junior to the Series D Preferred Stock (other than a dividend in shares of the Company’s Common Stock or in shares of any
other class of stock ranking junior to the Series D Preferred Stock as to dividends and upon liquidation) for any period unless full cumulative dividends
have been or contemporaneously are declared and paid or declared and a sum sufficient for the payment thereof is set apart for such payment on the
Series D Preferred Stock for all past dividend periods and the then current dividend period. When dividends are not paid in full (or a sum sufficient for such
full payment is not so set apart) upon the Series D Preferred Stock and the shares of any other series of Preferred Stock ranking on a parity as to
dividends with the Series D Preferred Stock, all dividends declared upon the Series D Preferred Stock and any other series of Preferred Stock ranking on
a parity as to dividends with the Series D Preferred Stock shall be declared pro rata so that the amount of dividends declared per share of Series D
Preferred Stock and such other series of Preferred Stock shall in all cases bear to each other the same ratio that accrued dividends per share on the
Series D Preferred Stock and such other series of Preferred Stock (which shall not include any accrual in respect of unpaid dividends for prior dividend
periods if such Preferred Stock does not have a cumulative dividend) bear to each other.

 
 

 



 
 

(d)    Except as provided in the immediately preceding paragraph, unless full cumulative dividends on the Series D Preferred Stock have
been or contemporaneously are declared and paid or declared and a sum sufficient for the payment thereof is set apart for payment for all past dividend
periods and the then current dividend period, no dividends (other than in shares of Common Stock or other shares of capital stock ranking junior to the
Series D Preferred Stock as to dividends and upon liquidation) shall be declared or paid or set aside for payment nor shall any other distribution be
declared or made upon the Common Stock, or any other capital stock of the Company ranking junior to or on a parity with the Series D Preferred Stock as
to dividends or upon liquidation, nor shall any shares of Common Stock, or any other shares of capital stock of the Company ranking junior to or on a parity
with the Series D Preferred Stock as to dividends or upon liquidation be redeemed, purchased or otherwise acquired for any consideration (or any moneys
be paid to or made available for a sinking fund for the redemption of any such shares) by the Company (except by conversion into or exchange for other
capital stock of the Company ranking junior to the Series D Preferred Stock as to dividends and upon liquidation or redemptions for the purpose of
preserving the Company’s qualification as a real estate investment trust under the Internal Revenue Code of 1986, as amended). Holders of shares of the
Series D Preferred Stock shall not be entitled to any dividend, whether payable in cash, property or stock, in excess of full cumulative dividends on the
Series D Preferred Stock as provided above. Any dividend payment made on shares of the Series D Preferred Stock shall first be credited against the
earliest accrued but unpaid dividend due with respect to such shares which remains payable.

 
5.    Liquidation Preference.    Upon any voluntary or involuntary liquidation, dissolution or winding up of the affairs of the Company, the holders

of shares of Series D Preferred Stock are entitled to be paid out of the assets of the Company legally available for distribution to its shareholders a liquidation
preference of $25 per share in cash or property at its fair market value as determined by the board of directors (the “Liquidation Preference”), plus an amount
equal to any accrued and unpaid dividends to the date of payment, but without interest, before any distribution of assets is made to holders of Common Stock or
any other class or series of capital stock of the Company that ranks junior to the Series D Preferred Stock as to liquidation rights. The Company will promptly
provide to the holders of Series D Preferred Stock written notice of any event triggering the right to receive such Liquidation Preference. After payment of the full
amount of the Liquidation Preference, plus any accrued and unpaid dividends to which they are entitled, the holders of Series D Preferred Stock will have no right
or claim to any of the remaining assets of the Company. The consolidation or merger of the Company with or into any other corporation, trust or entity or of any
other corporation with or into the Company, or the sale, lease or conveyance of all or substantially all of the property or business of the Company, shall not be
deemed to constitute a liquidation, dissolution or winding up of the Company; provided that, in each case, effective provision is made in the organizational
documents of the resulting or surviving entity or otherwise for the rights of the holders of the Series D Preferred Stock to receive dividends and participate in any
distribution upon liquidation, dissolution or winding up of the affairs of such resulting or surviving entity in a manner consistent with the provisions of this Article
Third.
 

In determining whether a distribution (other than upon voluntary or involuntary liquidation) by dividend, redemption or other acquisition of shares of stock
of the Company or otherwise is permitted under the Maryland General Corporation Law (the “MGCL”), no effect shall be given to amounts that would be needed
if the Company would be dissolved at the time of the distribution, to satisfy the preferential rights upon distribution of holders of shares of stock of the Company
whose preferential rights upon distribution are superior to those receiving the distribution.
 
 

 



 
 

6.   Redemption.
 

(a)    The Series D Preferred Stock is not redeemable prior to February 10, 2009 subject, however, to the provisions in paragraph (9) of this
Article Third. On and after February 10, 2009, the Company, at its option, upon not less than 30 nor more than 60 days’ written notice, may redeem
shares of the Series D Preferred Stock, in whole or in part, at any time or from time to time, for cash at a redemption price of $25 per share, plus all
accrued and unpaid dividends thereon to the date fixed for redemption (except with respect to any shares of Series D Preferred Stock that constitute
Excess Shares (as defined in paragraph 9 of this Article Third)) without interest. No shares of Series D Preferred Stock may be redeemed except with
assets legally available for the payment of the redemption price.

 
Holders of Series D Preferred Stock to be redeemed shall surrender such Series D Preferred Stock at the place designated in such notice and

shall be entitled to the redemption price and any accrued and unpaid dividends payable upon such redemption following such surrender. If notice of
redemption of any shares of Series D Preferred Stock has been given and if the funds necessary for such redemption have been set aside, separate and
apart from other funds, by the Company in trust for the benefit of the holders of any shares of Series D Preferred Stock so called for redemption, then from
and after the redemption date dividends will cease to accrue on such shares of Series D Preferred Stock, such shares of Series D Preferred Stock shall no
longer be deemed outstanding and all rights of the holders of such shares will terminate, except the right to receive the redemption price. If less than all of
the outstanding Series D Preferred Stock is to be redeemed, the Series D Preferred Stock to be redeemed shall be selected pro rata (as nearly as may be
practicable without creating fractional shares) or by any other equitable method determined by the Company.

 
(b)    Unless full cumulative dividends on all shares of Series D Preferred Stock shall have been or contemporaneously are declared and

paid or declared and a sum sufficient for the payment thereof set apart for payment for all past dividend periods and the then current dividend period, no
shares of Series D Preferred Stock shall be redeemed unless all outstanding shares of Series D Preferred Stock are simultaneously redeemed and the
Company shall not purchase or otherwise acquire directly or indirectly any shares of Series D Preferred Stock (except by exchange for capital stock of the
Company ranking junior to the Series D Preferred Stock as to dividends and upon liquidation); provided, however, that the foregoing shall not prevent the
purchase by the Company of any shares of Series D Preferred Stock that constitute Excess Shares in order to ensure that the Company continues to meet
the requirements for qualification as a real estate investment trust under the Internal Revenue Code, or the purchase or acquisition of shares of Series D
Preferred Stock pursuant to a purchase or exchange offer made on the same terms to holders of all outstanding shares of Series D Preferred Stock. So
long as no dividends are in arrears, the Company shall be entitled at any time and from time to time to repurchase shares of Series D Preferred Stock in
open-market transactions duly authorized by the Board of Directors and effected in compliance with applicable laws.

 
(c)    Notice of redemption will be given by publication in a newspaper of general circulation in the City of New York, such publication to be

made once a week for two successive weeks commencing not less than 30 nor more than 60 days prior to the redemption date. A similar notice will be
mailed by the Company, postage prepaid, not less than 30 nor more than 60 days prior to the redemption date, addressed to the respective holders of
record of the Series D Preferred Stock to be redeemed at their respective addresses as they appear on the stock transfer records of the Company. No
failure to give such notice or any defect therein or in the mailing thereof shall affect the validity of the proceedings for the redemption of any shares of
Series D Preferred Stock except as to the holder to whom notice was defective or not given. Each notice shall state: (i) the redemption date; (ii) the
redemption price; (iii) the number of shares of Series D Preferred Stock to be redeemed; (iv) the place or places where the Series D Preferred Stock is to
be surrendered for payment of the redemption price; and (v) that dividends on the shares to be redeemed will cease to accrue on such redemption date. If
less than all of the Series D Preferred Stock held by any holder is to be redeemed, the notice mailed to such holder shall also specify the number of
shares of Series D Preferred Stock held by such holder to be redeemed.

 
 

 



 
 

(d)    Immediately prior to any redemption of Series D Preferred Stock, the Company shall pay, in cash, any accumulated and unpaid
dividends through the redemption date, unless a redemption date falls after a Dividend Record Date and prior to the corresponding Dividend Payment
Date, in which case each holder of Series D Preferred Stock at the close of business on such Dividend Record Date shall be entitled to the dividend
payable on such shares on the corresponding Dividend Payment Date notwithstanding the redemption of such shares before such Dividend Payment
Date.

 
(e)    Excess Shares may be redeemed, in whole or in part, at any time when outstanding shares of Series D Preferred Stock are being

redeemed, for cash at a redemption price of $25 per share, but excluding accrued and unpaid dividends on such Excess Shares, without interest. Such
Excess Shares shall be redeemed in such proportion and in accordance with such procedures as shares of Series D Preferred Stock are being redeemed.

 
(f)    All Series D Preferred Shares redeemed pursuant to this Section 6 shall be retired and shall be reclassified as authorized and unissued

preferred shares, without designation as to class or series, and may thereafter be reissued as any class or series of preferred shares.
 

7.   Voting Rights.    
 

(a)    Holders of the Series D Preferred Stock will not have any voting rights, except as set forth below.
 

(b)    Whenever dividends on any shares of Series D Preferred Stock shall be in arrears for any six or more quarterly dividend periods,
regardless of whether such quarterly periods are consecutive (a “Preferred Dividend Default”), the number of directors then constituting the Board of
Directors shall be increased by two (if not already increased by reason of a similar arrearage respect to any Parity Preferred (as hereinafter defined). The
holders of such shares of Series D Preferred Stock (voting separately as a class with all other series of Preferred Stock ranking on a parity with the
Series D Preferred Stock as to dividends or upon liquidation (“Parity Preferred”) upon which like voting rights have been conferred and are exercisable)
will be entitled to vote separately as a class, in order to fill the vacancies thereby created, for the election of a total of two additional directors of the
Company (the “Preferred Stock Directors”) at a special meeting called by the holders of record of at least 20% of the Series D Preferred Stock or the
holders of record of at least 20% of any series of Parity Preferred so in arrears (unless such request is received less than 90 days before the date fixed for
the next annual or special meeting of the shareholders) or at the next annual meeting of shareholders, and at each subsequent annual meeting until all
dividends accumulated on such shares of Series D Preferred Stock and Parity Preferred for the past dividend periods and the dividend for the then current
dividend period shall have been fully paid or declared and a sum sufficient for the payment thereof set aside for payment. In the event the directors of the
Company are divided into classes, each such vacancy shall be apportioned among the classes of directors to prevent stacking in any one class and to
insure that the number of directors in each of the classes of directors are as equal as possible. Each Preferred Stock Director, as a qualification for election
as such (and regardless of how elected) shall submit to the Board of Directors of the Company a duly executed, valid, binding and enforceable letter of
resignation from the Board of Directors, to be effective upon the date upon which all dividends accumulated on such shares of Series D Preferred Stock
and Parity Preferred for the past dividend periods and the dividend for the then current dividend period shall have been fully paid or declared and a sum
sufficient for the payment thereof set aside for payment, whereupon the terms of office of all persons elected as Preferred Stock Directors by the holders
of the Series D Preferred Stock and any Parity Preferred shall, upon the effectiveness of their respective letters of resignation, forthwith terminate, and the
number of directors then constituting the Board of Directors shall be reduced accordingly. A quorum for any such meeting shall exist if at least a majority of
the outstanding shares of Series D Preferred Stock and shares of Parity Preferred upon which like voting rights have been conferred and are exercisable
are represented in person or by proxy at such meeting. Such Preferred Stock Directors shall be elected upon the affirmative vote of a plurality of the
shares of Series D Preferred Stock and such Parity Preferred present and voting in person or by proxy at a duly called and held meeting at which a
quorum is present. If and when all accumulated dividends and the dividend for the then current dividend period on the Series D Preferred Stock shall have
been paid in full or declared and set aside for payment in full, the holders thereof shall be divested of the foregoing voting rights (subject to revesting in the
event of each and every Preferred Dividend Default) and, if all accumulated dividends and the dividend for the then current dividend period have been paid
in full or set aside for payment in full on all series of Parity Preferred upon which like voting rights have been conferred and are exercisable, the term of
office of each Preferred Stock Director so elected shall terminate. Any Preferred Stock Director may be removed at any time with or without cause by, and
shall not be removed otherwise than by the vote of, the holders of record of a majority of the outstanding shares of the Series D Preferred Stock when they
have the voting rights described above (voting separately as a class with all series of Parity Preferred upon which like voting rights have been conferred
and are exercisable). So long as a Preferred Dividend Default shall continue, any vacancy in the office of a Preferred Stock Director may be filled by
written consent of the Preferred Stock Director remaining in office, or if none remains in office, by a vote of the holders of record of a majority of the
outstanding shares of Series D Preferred Stock when they have the voting rights described above (voting separately as a class with all series of Parity
Preferred upon which like voting rights have been conferred and are exercisable). The Preferred Stock Directors shall each be entitled to one vote per
director on any matter.

 
 

 



 
 

(c)    So long as any shares of Series D Preferred Stock remain outstanding, the Company will not, without the affirmative vote or consent of
the holders of at least two-thirds of the shares of the Series D Preferred Stock outstanding at the time, given in person or by proxy, either in writing or at a
meeting (voting separately as a class):

 
(i)     amend, alter or repeal the provisions of the Charter or the Articles Supplementary, whether by merger, consolidation or

otherwise (an “Event”), so as to materially and adversely affect any right, preference, privilege or voting power of the Series D Preferred Stock or
the holders thereof;

 
(ii)    authorize, create or issue, or increase the authorized or issued amount of, any class or series of shares of Preferred Stock or

rights to subscribe to or acquire any class or series of shares of Preferred Stock or any security convertible into any class or series of shares of
Preferred Stock, in each case ranking senior to the Series D Preferred Stock with respect to payment of dividends or the distribution of assets
upon liquidation, dissolution or winding up, or reclassify any shares of Preferred Stock into any such shares; provided, however, that with respect
to the occurrence of any Event set forth above, so long as the Series D Preferred Stock (or any equivalent class or series of stock issued by the
surviving corporation in any merger or consolidation to which the Company became a party) remains outstanding with the terms thereof materially
unchanged, the occurrence of any such Event shall not be deemed to materially and adversely affect such rights, preferences, privileges or voting
power of holders of the Series D Preferred Stock; and provided, further, that (i) any increase in the amount of the authorized Preferred Stock or
the creation or issuance of any other series of Preferred Stock, or (ii) any increase in the amount of authorized shares of such series, in each case
ranking on a parity with or junior to the Series D Preferred Stock with respect to payment of dividends or the distribution of assets upon liquidation,
dissolution or winding up, shall not be deemed to materially and adversely affect such rights, preferences, privileges or voting powers.

 
(d)    The foregoing voting provisions will not apply if, at or prior to the time when the act with respect to which such vote would otherwise be

required shall be effected, all outstanding shares of Series D Preferred Stock shall have been redeemed or called for redemption upon proper notice and
sufficient funds shall have been deposited in trust to effect such redemption.

 
(e)    Except as expressly stated in these Articles Supplementary, the Series D Preferred Stock shall not have any relative, participating,

optional or other special voting rights and powers and the consent of the holders thereof shall not be required for the taking of any corporate action,
including but not limited to, any merger or consolidation involving the Corporation or a sale of all or substantially all of the assets of the Corporation,
irrespective of the effect that such merger, consolidation or sale may have upon the rights, preferences or voting power of the holders of the Series D
Preferred Stock.

 
 

 



 
 

8.    Conversion.    The Series D Preferred Stock is not convertible into or exchangeable for any other property or securities of the Company.
 

9.    Restrictions on Ownership and Transfer .    Once there is a completed public offering of the Series D Preferred Stock, if the Board of
Directors shall, at any time and in good faith, be of the opinion that actual or constructive ownership of at least 9.9% or more of the value of the outstanding
capital stock of the Company (“Excess Shares”) has or may become concentrated in the hands of one owner, the Board of Directors shall have the power (i) by
means deemed equitable by the Board of Directors, and pursuant to written notice, to call for the purchase from any shareholder of the corporation a number of
shares of Series D Preferred Stock sufficient, in the opinion of the Board of Directors, to maintain or bring the direct or indirect ownership of such beneficial owner
to no more than 9.9% of the value of the outstanding capital stock of the corporation, and (ii) to refuse to transfer or issue shares of Series D Preferred Stock to
any person whose acquisition of such Series D Preferred Stock would, in the opinion of the Board of Directors, result in the direct or indirect ownership by that
person of more than 9.9% of the value of the outstanding capital stock of the Company. The purchase price for any shares of Series D Preferred Stock shall be
equal to the fair market value of the shares reflected in the closing sales price for the shares, if then listed on a national securities exchange, or if the shares are
not then listed on a national securities exchange, the purchase price shall be equal to the redemption price of such shares of Series D Preferred Stock. Payment
of the purchase price shall be made within thirty days following the date set forth in the notice of call for purchase and shall be made in such manner as may be
determined by the Board of Directors of the Company. From and after the date fixed for purchase by the Board of Directors, as set forth in the notice, the holder
of any shares so called for purchase shall cease to be entitled to dividends, and other benefits with respect to such shares, excepting only the right to payment of
the purchase price fixed as aforesaid. Any transfer of Series D Preferred Shares that would create an actual or constructive owner of more than 9.9% of the
value of the outstanding shares of capital stock of this Company shall be deemed void ab initio and the intended transferee shall be deemed never to have had
an interest therein. If the foregoing provision is determined to be void or invalid by virtue of any legal decision, statute, rule or regulation, then the transferee of
such Series D Preferred Shares shall be deemed, at the option of the corporation, to have acted as agent on behalf of the Company in acquiring such shares and
to hold such shares on behalf of the Company.
 

Notwithstanding anything herein to the contrary, the Company and its transfer agent may refuse to transfer any shares of Series D Preferred Stock,
passing either by voluntary transfer, by operation of law, or under the last will and testament of any shareholder if such transfer would or might, in the opinion of
the Board of Directors or counsel to the Company, disqualify the Company as a Real Estate Investment Trust under the Internal Revenue Code. Nothing herein
contained shall limit the ability of the corporation to impose or to seek judicial or other imposition of additional restrictions if deemed necessary or advisable to
preserve the Company’s tax status as a qualified Real Estate Investment Trust. Nothing herein contained shall preclude settlement of any transaction entered
into through the facilities of the New York Stock Exchange.
 

10.   No Preemptive Rights.    No holder of Series D Preferred Shares shall be entitled to any preemptive rights to subscribe for or acquire any
unissued shares of Preferred Stock of the Company (whether now or hereafter authorized) or securities of the Company convertible into or carrying a right to
subscribe to or acquire shares of Preferred Stock of the Company.
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Healthcare Real Estate Carve-out of CapitalSource Inc.: Closing II
Combined Statement of Revenues and Certain Expenses

For the Three Months Ended March 31, 2010
(Unaudited)

($ in thousands)
    
    
Revenues:    

Operating lease income  $ 7,203 
Other income   29 

Total revenues   7,232 
     
Certain expenses:     

Interest   2,926 
General and administrative   1,166 

Total expenses   4,092 
Revenues in excess of certain expenses  $ 3,140 

See accompanying notes.
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Healthcare Real Estate Carve-out of CapitalSource Inc.: Closing II
NOTES TO THE UNAUDITED COMBINED STATEMENT OF REVENUES AND CERTAIN EXPENSES

 
Note 1. Basis of Presentation

Presented herein is the unaudited combined statement of revenues and certain expenses of a portion of the healthcare-related assets and liabilities of
CapitalSource Inc.’s (“CapitalSource”) direct real estate business owned by subsidiaries of CapitalSource Healthcare REIT (the “Healthcare Real Estate Carve-
out of CapitalSource Inc.: Closing II” or the “Sale Properties”), to be sold to Omega Healthcare Investors, Inc. (“OHI”), a publicly traded company, in consideration
for the assumption of debt and cash. The specific properties and terms of the sale are outlined in the Securities Purchase Agreement between CapitalSource and
OHI.  The composition of the Sale Properties is defined below.

The combined statement has been prepared for the purpose of complying with Rule 3-14 of Regulation S-X of the Securities and Exchange Commission and
is not intended to be a complete presentation of the actual operations of the Sale Properties. Accordingly, the combined financial statement excludes certain
expenses because they may not be comparable to those expenses expected to be incurred in the future operations of the Sale Properties.  Items excluded
consist primarily of allocated income tax charges, which may not be comparable to future operations. Consistent with CapitalSource’s treatment of the Sale
Properties in its consolidated financial statements for the three months ended March 31, 2010, depreciation ceased on November 1, 2009 as a result of the Sale
Properties being classified as held for sale and presented as discontinued operations therein.

The following table describes the composition of the Sale Properties:

Operating Property  Location
2055 Georgia St. East  Bartow, FL
755 Meadows Road  Boca Raton, FL
1902 59th Street West  Bradenton, FL
1111 South Highland Avenue  Clearwater, FL
1111 South Highland Avenue  Clearwater, FL
1270 Turner Street  Clearwater, FL
991 East New York Avenue  Deland, FL
545 West Euclid Avenue  Deland, FL
3250 Winkler Avenue  Ft. Myers, FL
114 3rd Street  Fort Walton Beach, FL
1414 59th Street  Gulfport, FL
13719 Dallas Drive  Hudson, FL
512 South 11th Street  Lake Wales, FL
610 East Bella Vista Drive  Lakeland, FL
1336 St. Andrews  Panama City, FL
401 East Sample Road  Pompano Beach, FL
51 West Sample Road  Pompano Beach, FL
950 Mellonville Avenue  Sanford, FL
1524 East Avenue South  Sarasota, FL
7045 Evergreen Woods Trail  Spring Hill, FL
7101 31st Street South  St. Petersburg, FL
4201 31st Street South  St. Petersburg, FL
550 62nd Street  St. Petersburg, FL
15002 Hutchinson Road  Tampa, FL
4411 North Habana Avenue  Tampa, FL
515 Chesapeake Drive  Tarpon Springs, FL
1705 Jess Parrish Court  Titusville, FL
300 15th Street  West Palm Beach, FL
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Healthcare Real Estate Carve-out of CapitalSource Inc.: Closing II
NOTES TO THE UNAUDITED COMBINED STATEMENT OF REVENUES AND CERTAIN EXPENSES

 
Operating Property  Location
2629 Del Prado Boulevard  Cape Coral, FL
3387 Gulf Breeze Parkway  Gulf Breeze, FL
4343 Langley Avenue  Pensacola, FL
138 Sandestine Lane  Destin, FL
5951 Colonial Drive  Margate, FL
3107 North H Street  Pensacola, FL
103 Ruby Lane  Crestview, FL
6894 Pine Forest Road  Pensacola, FL
538 Menge Avenue  Pass Christian, MS
1199 Ocean Springs Road  Ocean Springs, MS
1304 Walnut Street  Waynesboro, MS
1530 Broad Avenue  Gulfport, MS

 
In the combined statement, unless the context otherwise requires or indicates, references to ‘‘we,’’ ‘‘our,’’ and ‘‘us’’ refer to the Sale Properties.

 
Note 2. Summary of Significant Accounting Policies
 

Our financial reporting and accounting policies conform to U.S. generally accepted accounting principles (‘‘GAAP’’).

We have conducted our subsequent events review through May 17, 2010.

Use of Estimates

The preparation of the combined statement of revenues and certain expenses in conformity with GAAP requires management to make estimates and
assumptions that affect the reported amounts and disclosure of revenues and certain expenses of the Sale Properties during the reporting period. Actual results
could differ from those estimates.

Principles of Combination
 

The accompanying financial statement reflects our combined accounts of the Sale Properties. All significant intercompany accounts and transactions have
been eliminated.

Real Estate Investments

In assessing lease intangibles, we recognize above-market and below-market in-place lease values for acquired operating leases based on the present value
of the difference between: (1) the contractual amounts to be received pursuant to the leases negotiated and in-place at the time of acquisition of the facilities; and
(2) management’s estimate of fair market lease rates for the facility or equivalent facility, measured over a period equal to the remaining non-cancelable term of
the lease. Factors to be considered for lease intangibles also include estimates of carrying costs during hypothetical lease-up periods, market conditions, and costs
to execute similar leases. The capitalized above-market or below-market lease values are classified as intangible lease assets, net, and lease obligations, net,
respectively, and are amortized into operating lease income over the remaining non-cancelable term of each lease.
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Healthcare Real Estate Carve-out of CapitalSource Inc.: Closing II
NOTES TO THE UNAUDITED COMBINED STATEMENT OF REVENUES AND CERTAIN EXPENSES

 
Operating Lease Income Recognition
 

Substantially all of our real estate investments are leased to unrelated third parties through long-term, triple-net operating leases that typically include fixed
rental payments, subject to escalation over the life of the lease. We recognize operating lease income on a straight-line basis over the non-cancelable term of the
lease when collectability is reasonably assured. For the three months ended March 31, 2010, straight-line rental revenues totaling $0.4 million were recognized as
a component of operating lease income in our combined statement of revenues and certain expenses.
 

We do not recognize any revenue on contingent rents until payments are received and all contingencies have been met.
 
Income Taxes
 

We expect that the Sale Properties will reside in a real estate investment trust under the Internal Revenue Code of 1986, and generally will not be subject to
corporate income taxes to the extent it distributes at least 90% of its taxable income to its shareholders and complies with certain other requirements.  Accordingly,
no provision has been made for federal income taxes in the accompanying statement of revenues and certain expenses.

Note 3.  Commitments and Contingencies

We identified conditional asset retirement obligations primarily related to the future removal and disposal of asbestos that is contained within certain of our real
estate investment properties. The asbestos is appropriately contained, and we believe we are compliant with current environmental regulations. If these properties
undergo major renovations or are demolished, certain environmental regulations are in place, which specify the manner in which asbestos must be handled and
disposed.

From time to time we are party to legal proceedings. We do not believe that any currently pending or threatened proceedings, if determined adversely to us,
would have a material adverse effect on our combined statement of revenues and certain expenses.

Note 4.  Borrowings
 
Mortgage Debt
 

We had mortgage debt totaling $184.3 million as of March 31, 2010. As of March 31, 2010, our mortgage debt comprised eleven mortgage loans totaling $55.1
million assumed in 2006 and 2007 on the acquisition of certain of our real estate investment properties and guaranteed by the U.S. Department of Housing & Urban
Development (“HUD”) and collateralized by eleven of our real estate investment properties. As of March 31, 2010, our mortgage debt also comprised an additional
18 new mortgage loans totaling $129.2 million guaranteed by HUD, collateralized by 29 of our real estate investment properties and which we entered into in
December 2009. The weighted average interest rate as of March 31, 2010 on the assumed mortgage loans was 6.61% and on the new mortgage loans was
4.85%. The weighted average maturity as of March 31, 2010 on the assumed mortgage loans was 27 years and on the new mortgage loans was 33 years. Interest
expense on this debt for the three months ended March 31, 2010 was $2.5 million.
 
Subordinated Debt

In November 2006, in connection with the acquisition of eleven properties, we entered into an aggregate of $20 million junior subordinated unsecured seller
notes. The term of the notes is 15 years, and interest is payable quarterly at a fixed rate of 9.0%. The interest on these notes is due and payable only to the extent
that there is rent being received from the tenants of the acquired properties to cover the interest expense related to this debt. Principal is due at the end of the 15-
year period in December 2021, but only to the extent that all rent has been paid for the 15-year term of the debt.  As of March 31, 2010, all rent had been paid in
full. Interest expense on this debt for the three months ended March 31, 2010 was $0.4 million.
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Healthcare Real Estate Carve-out of CapitalSource Inc.: Closing II
NOTES TO THE UNAUDITED COMBINED STATEMENT OF REVENUES AND CERTAIN EXPENSES

 
Note 5.  Related Party Transactions

For the three months ended March 31, 2010, certain management, administrative and operational services of CapitalSource were shared between the Sale
Properties and other CapitalSource operations. For purposes of financial statement presentation, the costs for these shared services have been allocated to the
Sale Properties based on actual direct costs incurred and an allocation of indirect costs. CapitalSource’s management believes that the allocations are
reasonable.  However, actual expenses may be materially different from the allocated expenses if the Sale Properties had operated as an unaffiliated stand-
alone entity.

Our combined statement of revenues and certain expenses for the three months ended March 31, 2010, includes the following related party income and
expenses ($ in thousands):

    
    
Allocated interest income(1)  $ 26 
Allocated general and administrative expenses(2)   685 

(1) Represents an allocation of interest income earned on cash held and managed by CapitalSource on our behalf.
  
(2) To facilitate operating efficiency, CapitalSource provides office space, equipment, certain administrative support, and other assistance to the Sale

Properties. As a result, overhead expenses (including compensation and benefits) have been allocated to the Sale Properties at cost based on the relative
value of its real estate assets to CapitalSource’s portfolio.
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Healthcare Real Estate Carve-out of CapitalSource Inc.: Closing III
Combined Statement of Revenues and Certain Expenses

For the Three Months Ended March 31, 2010
(Unaudited)

($ in thousands)
    
    
Revenues:    

Operating lease income  $ 8,503 
Other income   23 

Total revenues   8,526 
     
Certain expenses:     

Interest   1,587 
Depreciation   2,540 
General and administrative   1,106 

Total expenses   5,233 
Revenues in excess of certain expenses  $ 3,293 

See accompanying notes.
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Healthcare Real Estate Carve-out of CapitalSource Inc.: Closing III
NOTES TO THE UNAUDITED COMBINED STATEMENT OF REVENUES AND CERTAIN EXPENSES

 
 

Note 1. Basis of Presentation

Presented herein is the unaudited combined statement of revenues and certain expenses of a portion of the healthcare-related assets and liabilities of
CapitalSource Inc.’s (“CapitalSource”) direct real estate business owned by subsidiaries of CapitalSource Healthcare REIT, (the “Healthcare Real Estate Carve-
out of CapitalSource Inc.: Closing III” or the “Sale Properties”) to be sold to Omega Healthcare Investors, Inc. (“OHI”), a publicly traded company. The sale is
contingent on OHI’s exercise of a non-refundable option, for which CapitalSource received shares of OHI. The specific properties and terms of the sale are
outlined in the Casablanca Option Agreement between CapitalSource and OHI. In April 2010, we received written notice that OHI is electing to exercise the
option to acquire the properties, with a proposed closing date in June 2010. These assets were included in CapitalSource’s continuing operations through March
31, 2010 as they did not meet the criteria to be held for sale as of March 31, 2010. The composition of the Sale Properties is defined below.

The combined statement has been prepared for the purpose of complying with Rule 3-14 of Regulation S-X of the Securities and Exchange Commission
and is not intended to be a complete presentation of the actual operations of the Sale Properties. Accordingly, the combined financial statement excludes
certain expenses because they may not be comparable to those expected to be incurred in the future operations of the Sale Properties. Items excluded consist
primarily of allocated income tax charges, which may not be comparable to future operations.

The following table describes the composition of the Sale Properties:

Operating Property  Location
404 Washington Street  Albany, KY
9 Medical Drive  Amarillo, TX
3864 Sweeten Creek Road  Arden, NC
5269 Asbury Road  Augusta, KY
50 Shepherd Lane  Bedford, KY
520 Glenburn Avenue  Cambridge, MD
2714 13th Street NW  Canton, OH
200 Clive Drive SW  Cedar Rapids, IA
40 Parkhurst Road  Chelmsford, MA
110 Beverly Drive  Chesterton, IN
590 South Indian Hill Boulevard  Claremont, CA
3185 West Arkansas Avenue  Denver, CO
1400 North San Antonio Avenue  Douglas, AZ
960 East Bowles  Dumas, AR
100 Laurel Drive  Elkton, MD
2940 North Clinton Street  Fort Wayne, IN
303 Highway 155 (Murchison Street)  Frankston, TX
102 Pocahontas Trail  Georgetown, KY
2961 St. Anthony Drive  Green Bay, WI
5471 Scioto Darby Road  Hilliard, OH
287 Baker Street  Huntsville, TN
344 South Ritter Avenue  Indianapolis, IN
8181 Harcourt Road  Indianapolis, IN
203 Sparks Avenue  Jeffersonville, IN
2700 Waters Edge Parkway  Jeffersonville, IN
115 White Road  King, NC
2035 Stonebrook Place  Kingsport, TN
1000 Tandal Place  Knightdale, NC
2400 South First Street  Lake City, FL
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Healthcare Real Estate Carve-out of CapitalSource Inc.: Closing III
NOTES TO THE UNAUDITED COMBINED STATEMENT OF REVENUES AND CERTAIN EXPENSES

 
Operating Property  Location
4405 Lakewood Road  Lake Worth, FL
1432 Depew Street  Lakewood, CO
2301 Collins Drive  Las Vegas, NM
3051 Buffalo Road  Lawrenceburg, TN
2030 Harper Avenue  Lenoir, NC
21412 Great Mills Road  Lexington Park, MD
200 Kingston Circle Drive  Ligonier, IN
110 SE Lee Avenue  Live Oak, FL
1555 Commerce Street  Logansport, IN
710 Michigan Avenue  Lowell, IN
954 Navco Road  Mobile, AL
320 North Eastern Avenue  Moore, OK
500 South Grant Avenue  Omro, WI
833 Kingsley Avenue  Orange Park, FL
7950 Lake Underhill Road  Orlando, FL
1730 Lucerne Terrace  Orlando, FL
450 South 9th Street  Piggott, AR
1700 North Washington Street  Pilot Point, TX
1400 North Waverly Street  Ponca City, OK
1655 Southeast Walton Road  Port St. Lucie, FL
2050 Chester Boulevard  Richmond, IN
1933 Peppertree Drive  Safford, AZ
900 Elmhurst Boulevard  Salina, KS
1705 Boren Street  Seminole, OK
535 West Federal Street  Shawnee, OK
1215 South Western Road  Stillwater, OK
625 Taylorsville Road  Taylorsville, KY
6602 Memorial Drive  Texas City, TX
1564 South University Boulevard  Upland, IN
511 Windmill Street  Walnut Cove, NC
1801 North Lake Miriam Drive  Winter Haven, FL
1801 North Lake Miriam Drive  Winter Haven, FL
25 Reynolds Mountain Boulevard  Woodfin, NC
2000 Andrews Road  Yorktown, IN

 
In the combined statement, unless the context otherwise requires or indicates, references to ‘‘we,’’ ‘‘our,’’ and ‘‘us’’ refer to the Sale Properties.

 
Note 2. Summary of Significant Accounting Policies
 

Our financial reporting and accounting policies conform to U.S. generally accepted accounting principles (‘‘GAAP’’).

We have conducted our subsequent events review through May 17, 2010.

Use of Estimates

The preparation of the combined statement of revenues and certain expenses in conformity with GAAP requires management to make estimates and
assumptions that affect the reported amounts and disclosure of revenues and certain expenses of the Sale Properties during the reporting period. Actual results
could differ from those estimates.
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Healthcare Real Estate Carve-out of CapitalSource Inc.: Closing III
NOTES TO THE UNAUDITED COMBINED STATEMENT OF REVENUES AND CERTAIN EXPENSES

 
Principles of Combination
 

The accompanying financial statement reflects our combined accounts of the Sale Properties. All significant intercompany accounts and transactions have
been eliminated.

Real Estate Investments

Depreciation is computed on a straight-line basis over the estimated useful life of the asset, which ranges from 10 to 40 years for buildings and
improvements. Furniture and equipment related to our real estate investments are depreciated over seven and five year periods, respectively.

In assessing lease intangibles, we recognize above-market and below-market in-place lease values for acquired operating leases based on the present
value of the difference between: (1) the contractual amounts to be received pursuant to the leases negotiated and in-place at the time of acquisition of the
facilities; and (2) management’s estimate of fair market lease rates for the facility or equivalent facility, measured over a period equal to the remaining non-
cancelable term of the lease. Factors to be considered for lease intangibles also include estimates of carrying costs during hypothetical lease-up periods, market
conditions, and costs to execute similar leases. The capitalized above-market or below-market lease values are classified as intangible lease assets, net, and
lease obligations, net, respectively, and are amortized into operating lease income over the remaining non-cancelable term of each lease.
 
Deferred Financing Fees
 

Deferred financing fees represent fees and other direct incremental costs incurred in connection with our borrowings.  These amounts are amortized into
income as interest expense over the estimated life of the borrowing using the interest method.
 
Operating Lease Income Recognition
 

Substantially all of our real estate investments are leased to unrelated third parties through long-term, triple-net operating leases that typically include fixed
rental payments, subject to escalation over the life of the lease. We recognize operating lease income on a straight-line basis over the non-cancelable term of
the lease when collectability is reasonably assured. For the three months ended March 31, 2010, straight-line rental revenues totaling $0.2 million were
recognized as a component of operating lease income in our combined statement of revenues and certain expenses.
 

We do not recognize any revenue on contingent rents until payments are received and all contingencies have been met.
 
Income Taxes
 

We expect that the Sale Properties will reside in a real estate investment trust under the Internal Revenue Code of 1986, and generally will not be subject to
corporate income taxes to the extent it distributes at least 90% of its taxable income to its shareholders and complies with certain other requirements.
Accordingly, no provision has been made for federal income taxes in the accompanying statement of revenues and certain expenses.
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Healthcare Real Estate Carve-out of CapitalSource Inc.: Closing III
NOTES TO THE UNAUDITED COMBINED STATEMENT OF REVENUES AND CERTAIN EXPENSES

 
 

Note 3.  Commitments and Contingencies

We identified conditional asset retirement obligations primarily related to the future removal and disposal of asbestos that is contained within certain of our
real estate investment properties. The asbestos is appropriately contained, and we believe we are compliant with current environmental regulations. If these
properties undergo major renovations or are demolished, certain environmental regulations are in place, which specify the manner in which asbestos must be
handled and disposed.

From time to time we are party to legal proceedings. We do not believe that any currently pending or threatened proceedings, if determined adversely to us,
would have a material adverse effect on our combined statement of revenues and certain expenses.

Note 4.  Borrowings
 
Mortgage Debt
 

As of March 31, 2010, our mortgage debt consisted of a senior loan of $227.8 million and a mezzanine loan of $33.7 million collateralized by 63 real estate
investment properties. Both loans mature on April 9, 2011 and have a one-year extension option exercisable at our option. The interest rate under the senior loan
is one-month LIBOR plus 1.54%, and the interest rate under the mezzanine loan is one-month LIBOR plus 4%. As of March 31, 2010, the one-month LIBOR was
0.25%. Interest expense on this debt for the three months ended March 31, 2010 was $1.6 million, which included amortization of deferred financing fees of $0.2
million.

Note 5.  Related Party Transactions

For the three months ended March 31, 2010, certain management, administrative and operational services of CapitalSource were shared between the Sale
Properties and other CapitalSource operations. For purposes of financial statement presentation, the costs for these shared services have been allocated to the
Sale Properties based on actual direct costs incurred and an allocation of indirect costs. CapitalSource’s management believes that the allocations are
reasonable.  However, actual expenses may be materially different from the allocated expenses if the Sale Properties had operated as an unaffiliated stand-
alone entity.

Our combined statement of revenues and certain expenses for the three months ended March 31, 2010, includes the following related party income and
expenses ($ in thousands):

    
    
Allocated interest income(1)  $ 23 
Allocated general and administrative expenses(2)   1,052 

(1) Represents an allocation of interest income earned on cash held and managed by CapitalSource on our behalf.
  
(2) To facilitate operating efficiency, CapitalSource provides office space, equipment, certain administrative support, and other assistance to the Sale

Properties. As a result, overhead expenses (including compensation and benefits) have been allocated to the Sale Properties at cost based on the relative
value of its real estate assets to CapitalSource’s portfolio.
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Exhibit 99.2
 
Omega Pro Forma Financial Statements
Unaudited Pro Forma Balance Sheet
CapitalSource Transaction
 
  As of December 31, 2009  

  

12/31/2009
Historical
Balance

Sheet   

Adjustments
for

Capital
Market

Transactions   

Company
Pro

Forma after
Bond

Offering -
As Adjusted   

Closing 2
Acquisition

HUD
Properties
Historical    

Company
Pro

Forma after
Closing 1

Acquisition   

Closing 2
Acquisition
Properties
Historical    

Company
Pro

Forma after
Closing 2 &

3
Acquisition  

  a   b      f       m      
ASSETS                            

Real estate properties                            
Land and buildings at cost  $ 1,669,843  $ -  $ 1,669,843  $ 281,131 g  $ 1,950,974  $ 320,211 n  $ 2,271,185 
Less accumulated

depreciation  (296,441)   -   (296,441)   -    (296,441)   -    (296,441)
Real estate properties - net  1,373,402   -   1,373,402   281,131    1,654,533   320,211    1,974,744 

Mortgage notes receivable -
net  100,223   -   100,223   -    100,223   -    100,223 
   1,473,625   -   1,473,625   281,131    1,754,756   320,211    2,074,967 

Other investments - net   32,800   -   32,800   -    32,800   -    32,800 
   1,506,425   -   1,506,425   281,131    1,787,556   320,211    2,107,767 

Assets held for sale - net   877   -   877   -    877   -    877 
Total investments   1,507,302   -   1,507,302   281,131    1,788,433   320,211    2,108,644 

                               
Cash and cash equivalents   2,170   108,039   110,209   (68,034) h   42,175   -    42,175 
Restricted cash   9,486   -   9,486   2,170 i   11,656   2,883 o   14,539 
Accounts receivable - net   81,558   -   81,558   -    81,558   -    81,558 
Other assets   50,778   4,946 c 55,724   -    55,724   (25,000) p   30,724 
Operating assets for owned

properties   3,739   -   3,739   -    3,739   -    3,739 
Total assets  $ 1,655,033  $ 112,985  $ 1,768,018  $ 215,267   $ 1,983,285  $ 298,094   $ 2,281,379 

                               
LIABILITIES AND STOCKHOLDERS' EQUITY                          

Revolving line of credit  $ 94,100  $ (94,100)   -  $ -   $ -  $ 296,211 q  $ 296,211 
Secured Borrowings   159,354   (59,354)   100,000   214,147 j   314,147   -    314,147 
Unsecured borrowings   485,000   200,000   685,000   -    685,000   -    685,000 
Premium/Discount on

unsecured borrowings
(net)   (305)   (3,444) d (3,749)   -    (3,749)   -    (3,749)

Accrued expenses and
other liabilities   49,895   -   49,895   2,170 k   52,065   2,883 r   54,948 

Operating liabilities for
owned properties   1,762   -   1,762   -    1,762   -    1,762 

Total liabilities   789,806   43,102   832,908   216,317    1,049,225   299,094    1,348,319 
                               
Stockholders' equity:                               

Preferred stock   108,488   -   108,488   -    108,488   -    108,488 
Common stock   8,827   379   9,206   -    9,206   -    9,206 
Additional paid-in capital   1,157,931   73,347   1,231,278   -    1,231,278   -    1,231,278 
Cumulative net earnings   522,388   (3,843) e 518,545   (1,050) l   517,495   (1,000) s   516,495 
Cumulative dividends

paid   (932,407)   -   (932,407)   -    (932,407)   -    (932,407)
Total stockholders' equity  865,227   69,883   935,110   (1,050)    934,060   (1,000)    933,060 
Total liabilities and

stockholders' equity  $ 1,655,033  $ 112,985  $ 1,768,018  $ 215,267   $ 1,983,285  $ 298,094   $ 2,281,379 

 
 

 



 
 

Omega Pro Forma Financial Statements
Unaudited Pro Forma Statement of Operations
CapitalSource Transaction
 
 
  For the three-months ended March 31, 2010  

  

 
Omega

Historical
Statement of
Operations   

 
Adjustments for
Capital Market
Transactions   

 Company Pro
Forma after
Closing 1

Acquisition &
Capital Market
Transactions   

Closing 2
Acquisition
Properties
Historical   

 
Closing 2

Acquisition
Properties Pro

Forma
Adjustments    

 
Company Pro
Forma after

Closing 1 & 2
Acquisition   

Closing 3
Acquisition
Properties
Historical   

 
Closing 3

Acquisition
Properties Pro

Forma
Adjustments    

 
Company Pro
Forma after
Closing All

CapitalSource
Acquisitions  

   a    b       c           d         
Revenues                                  

Rental income  $ 47,209  $ -  $ 47,209  $ 7,203  $ 529 e  $ 54,941  $ 8,503  $ (65) e  $ 63,379 
Mortgage interest
income   2,614   -   2,614   -   -    2,614   -   -    2,614 
Other investment

income - net   746   -   746   29   (29) f   746   23   (23) f   746 
Miscellaneous   3,729   -   3,729   -   -    3,729   -   -    3,729 
Nursing home

revenues of owned
and operated assets   4,380   -   4,380   -   -    4,380   -   -    4,380 

    Total operating
revenues   58,678   -   58,678   7,232   500    66,410   8,526   (88)    74,848 
                                       
Expenses                                       

Depreciation and
amortization   14,687   -   14,687   -   3,059 g   17,746   2,540   1,059 g   21,345 

General and
administrative   3,710   -   3,710   1,166   (866) h   4,010   1,106   (1,106) h   4,010 

Acquisition related
costs   220   -   220   -   -    220   -   -    220 

Provisions for
impairment on real
estate properties   -   -   -   -   -    -   -   -    - 

Provisions for
uncollectible
mortgages, notes
and accounts
receivable   -   -   -   -   -    -   -   -    - 

Nursing home
revenues and
expenses of owned
and operated assets   4,572   -   4,572   -   -    4,572   -   -    4,572 

    Total operating
expenses   23,189   -   23,189   1,166   2,193    26,548   3,646   (47)    30,147 
                                       
 Income before other

income and expense   35,489   -   35,489   6,066   (1,693)    39,862   4,880   (41)    44,701 
  Other income
(expense):                                       

Interest and other
investment income   15   -   15   -   -    15   -   -    15 

Interest   (13,575)   (664)   (14,239)   (2,926)   122 i   (17,043)   (1,587)   (1,375) i   (20,005)
Interest - amortization

of deferred financing
costs   (978)   91   (887)   -   -    (887)   -   -    (887)

Interest - refinancing
costs   -   -   -   -   -    -   -   -    - 

Litigation settlements   -   -   -   -   -    -   -   -    - 
  Total other (expense)
income   (14,538)   (573)   (15,111)   (2,926)   122    (17,915)   (1,587)   (1,375)    (20,877)
                                       
 Income before gain on

assets sold
  20,951   (573)   20,378   3,140   (1,571)    21,947   3,293   (1,416)    23,824 

Gain (loss) on assets
sold - net   -   -   -   -   -    -   -   -    - 

 Income from
continuing
operations before
income taxes   20,951   (573)   20,378   3,140   (1,571)    21,947   3,293   (1,416)    23,824 

Income taxes   -   -   -            -            - 
 Income from

continuing
operations   20,951   (573)   20,378   3,140   (1,571)    21,947   3,293   (1,416)    23,824 

Discontinued operations   -   -   -   -   -    -   -   -    - 
Net income   20,951   (573)   20,378   3,140   (1,571)    21,947   3,293   (1,416)    23,824 
Preferred stock
dividends   (2,271)   -   (2,271)   -   -    (2,271)   -   -    (2,271)



Series C preferred stock
conversion charges   -   -   -   -   -    -   -   -    - 

Net income available to
common  $ 18,680  $ (573)  $ 18,107  $ 3,140  $ (1,571)   $ 19,676  $ 3,293  $ (1,416)   $ 21,553 

                                       
Income per common
share:                                       

Basic:                                       
Income from

continuing
operations  $ 0.21      $ 0.20           $ 0.22           $ 0.24 

Net income  $ 0.21      $ 0.20           $ 0.22           $ 0.24 
Diluted:                                       

Income from
continuing
operations  $ 0.21      $ 0.20           $ 0.22           $ 0.24 

Net income  $ 0.21      $ 0.20           $ 0.22           $ 0.24 
                                       
Dividends declared and

paid per common
share  $ 0.32      $ 0.32           $ 0.32           $ 0.32 

                                       
Weighted-average

shares outstanding,
basic   88,840   -   88,840   -   -    88,840   -   -    88,840 

Weighted-average
shares outstanding,
diluted   88,961   -   88,961   -   -    88,961   -   -    88,961 

 
 

 



 
 
Omega Pro Forma Financial Statements    
Unaudited Pro Forma Balance Sheet Adjustments    
CapitalSource Transaction    
 
Balance Sheet Pro Forma Adjustments:
  
a Reflects the Company’s historical balance sheet for the period ended December 31, 2009.
  
b Reflects capital market activity in 2010 in connection with the CapitalSource transactions.  In February 2010, the Company issued $200 million of its 7.5%

10 year senior notes at a discount and used the net proceeds to (i) repay amounts outstanding under its 2009 $200 million revolving credit facility and (ii)
$59.4 million of secured borrowings assumed in connection with the December 22, 2009 acquisition of 40 facilities from CapitalSource (Closing 1).  The
discount on the $200 million 7.5% 10 year senior notes was approximately $3.4 million.  In addition in 2010, the Company issued approximately 3.8
million shares of common stock under its Equity Shelf Program for net proceeds of approximately $73.8 million.  In 2010, the Company incurred deferred
financing costs associated with entering into a new $320 million revolving credit facility.

  
c Reflects approximately: (i) $4.3 million in debt issuance costs associated with the $200 million senior notes offering completed in February 2010 and $4.5

million in debt issuance costs associated with the new $320 million revolving credit facility completed in April 2010, and (ii) the write-off of December 31,
2009 unamortized debt issuance costs of $3.8 million associated with the 2009 $200 million revolving credit facility.

  
d Reflects the discount on the issuance of the $200 million 7.5% 10 year senior notes issued in February 2010.
  
e Reflects the write-off of December 31, 2009 unamortized debt issuance costs associated with the 2009 $200 million credit facility.
  
f The aggregate consideration for the entities owning an additional 40 facilities to be acquired from CapitalSource (Closing 2) is estimated to be

approximately $270.4 million, to consist of the following:
 
 Preliminary estimated fair value of land, building and FF&E  $ 281.1 
 Estimated market adjustment for assumed HUD debt   (10.7)
 Total Consideration paid at closing  $ 270.4 

      
 Funding of Consideration:     
 Assumption of 9.0% subordinated debt  $ 20.0 
 Assumption of 6.41% HUD debt   53.8 
 Assumption of 4.85% HUD debt   129.6 
 Funds drawn from the Company’s revolving credit facility   67.0 
 Total Funding of consideration at Closing 2  $ 270.4 

 
g Reflects the pending acquisition of entities owning an additional 40 facilities from CapitalSource at Closing 2, which is expected to be completed during

the second quarter of 2010.  The aggregate consideration for the additional 40 facilities is estimated to be $270.4 million.  The Company intends to
account for the acquisition in accordance with guidance for business combinations and is currently in the process of analyzing the fair value of the
acquired properties and the related in-place leases.  The Company estimates that the value of the above and below market lease intangibles
approximates one another and as a result no value has been assigned to in-place leases and no adjustment has been reflected for the amortization of
the acquired lease intangibles.  The purchase price allocations are preliminary and subject to change.  Our preliminary allocation of the purchase price to
real estate assets is as follows:

 
 Land  $ 34.3 
 Building and FF&E $ 246.8 
 Total  $ 281.1 

 
h Reflects cash used to fund the acquisition of the 40 facilities in Closing 2 and estimated acquisition related costs.
  
i Reflects cash expected to be received from CapitalSource that relates to liquidity deposits held for leases.
 
 

 



 
 
j Reflects debt that the Company expects to assume as part of Closing 2.  The $203.4 million in assumed debt includes:  $20.0 million in 9%

subordinated debt that matures in December 2021, $53.8 million in Housing and Urban Development (“HUD”) Mortgage debt at a weighted average of
6.41% that matures between January 2036 and May 2040, and $129.6 million of new HUD debt at 4.85% that matures in 2039.  The Company intends
to account for the acquisition in accordance with guidance for business combinations and is currently in the process of analyzing the fair value of the
assumed debt.  The Company estimates that the current fair market value of the $53.8 million HUD debt at current market rates is approximately $64.5
million.  No other adjustments have been made regarding fair market value adjustments for any of the other assumed debt as the Company has
estimated that the carrying amount of such debt approximates fair value based on current borrowing rates of similar instruments.  The purchase price
allocations are preliminary and subject to change.

  
k Reflects the liabilities associated with liquidity deposits noted above in footnote (i).
  
l Reflects the Company’s estimate of acquisition related costs associated with Closing 2.  The Company assumed that the costs were paid with available

cash.
  
m The aggregate consideration for the entities owning 63 facilities acquired from CapitalSource upon the exercise by the Company’s of the purchase

option at Closing 3 on June 9, 2010 is estimated to be approximately $320.2 million, consisting of the following:
 
 Preliminary estimated fair value of land, building and FF&E  $ 320.2 
 Payment of deposit for purchase option paid during Closing 1             (25.0) 
 Total Consideration paid at closing  $ 295.2 

 
The Company plans to use funds from its line of credit to fund the $295.2 million in consideration due at closing.
 

n Reflects the acquisition of entities owning an additional 63 facilities from CapitalSource at Closing 3, which occured on June 9, 2010.  The aggregate
consideration for the additional 63 facilities is estimated to be $320.2 million.  The Company intends to account for the acquisition in accordance with
guidance for business combinations and is currently in the process of analyzing the fair value of the acquired properties and the related in-place
leases.  The Company estimates that the value of the above and below market lease intangibles approximates one another and as a result no value has
been assigned to in-place leases and no adjustment has been reflected for the amortization of the acquired lease intangibles.  The purchase price
allocations are preliminary and subject to change.  Our preliminary allocation of the purchase price to real estate assets is as follows:

 
 Land  $ 33.1  
 Building and FF&E              287.1  
 Total  $ 320.2  

 
o Reflects cash expected to be received from CapitalSource that relates to liquidity deposits held for leases.
  
p Reflects the exercise of the Company’s option to purchase the additional 63 facilities at Closing 3.  The purchase option is applied to the total

consideration for Closing 3 and is allocated to acquired assets and assumed liabilities.
  
q Reflects funds used from the new 2010 $320 million revolving credit facility to fund the acquisition of 63 facilities from CapitalSource at Closing 3.
  
r Reflects the liabilities associated with liquidity deposits noted above in footnote (o).
  
s Reflects the Company’s estimate of acquisition related costs associated with Closing 3.  The Company assumed that the costs were paid with funds

drawn from the new 2010 $320 million revolving credit facility.
 
 

 



 
 
Omega Pro Forma Financial Statements    
Unaudited Pro Forma Statement of Operation Adjustments    
CapitalSource Transaction    
 
Statement of Operations Pro Forma Adjustments:
  
a Reflects the Company’s historical statement of operations for the three months ended March 31, 2010.
  
b Reflects the impact of the issuance of $200 million in senior debt during the first quarter of 2010 part of which was used to (i) repay $59.4 million of 6.8%

CapitalSource mortgage debt that was assumed in December 2009, and (ii) repay the outstanding revolving credit facility.  In addition, the adjustment
reflects the impact of replacing the revolving credit facility, including the impact of amortization of deferred finance costs.

  
c Reflects the historical financial results of operations for an additional 40 facilities to be acquired from CapitalSource Inc. (Closing 2), which the Company

expects to acquire during the second quarter of 2010, for the three months ended March 31, 2010.  The aggregate consideration for the additional 40
facilities to be acquired at Closing 2 is estimated to be $270 million.  The Company expects to assume approximately $203 million in debt as a result of
Closing 2 from CapitalSource.  The Company intends to account for the acquisition in accordance with guidance for business combinations and is
currently in the process of analyzing the fair value of the acquired properties, the related in-place leases and assumed debt.  The purchase price
allocations are preliminary and subject to change.

  
d Reflects the historical financial results of operations for 63 facilities acquired from CapitalSource Inc. on June 9, 2010 (Closing 3) for the three-months

ended March 31, 2010.  The aggregate consideration for the additional 63 facilities to be acquired at Closing 3 is estimated to be $320 million.  The
Company intends to account for the acquisition in accordance with guidance for business combinations and is currently in the process of analyzing the
fair value of the acquired properties, the related in-place leases and assumed debt.  The purchase price allocations are preliminary and subject to
change.

  
e Reflects increased straight-line rents as if the lease start dates for Closing 2 and Closing 3 facilities were January 1, 2009.
 

   

Year-end
December 31,

2009  
     
 Closing 2, 40 Facilities expected to be acquired during the second quarter of 2010:    
     
 Rental income recorded by CapitalSource  $ 7,203.0 
 Revenue income assuming the acquisition occurred on January 1, 2010   7,732.0 
 Pro Forma adjustment to rental income  $ 529.0 

      
 Closing 3, 63 Facilities acquired on June 9, 2010:     
      
 Rental income recorded by CapitalSource  $ 8,503.0 
 Revenue income assuming the acquisition occurred on January 1, 2010   8,438.0 
 Pro Forma adjustment to rental income  $ (65.0)

 
 

 



 
 
f Reflects an adjustment to eliminate the other investment income because we do not intend to purchase other assets from CapitalSource.
  
g Reflects an adjustment to depreciation and amortization as if Closing 2 and Closing 3 facilities were purchased on January 1, 2010. The estimate is

based on our preliminary estimate of the purchase price allocation for the 40 facilities expected to be acquired at Closing 2 during the second quarter of
2010 and 63 additional facilities that were acquired on June 9, 2010 (Closing 3). The aggregate consideration for the 40 facilities that we expect to
acquire as part of Closing 2 is approximately $270 million and the aggregate consideration for the 63 facilities that we acquired on June 9, 2010 was
approximately $320 million, including the $25 million in purchase option deposits that was paid at Closing 1 related to Closing 3 facilities. The Company
intends to account for both of these acquisitions in accordance with guidance for business combinations and is currently in the process of analyzing the
fair value of these facilities and the related in-place leases. The purchase price allocations are preliminary and subject to change. For the first quarter of
2010, CapitalSource recorded no historical depreciation associated with the Closing 2 facilities due to their classification as held-for-sale.

 

   

Year-end
December 31,

2009  
     
 Closing 2, 40 Facilities expected to be acquired during the second quarter of 2010:    
 Depreciation & amortization recorded by CapitalSource  $ - 
 Depreciation & amortization assuming the acquisition occurred on January 1, 2010   3,059.0 
 Pro Forma adjustment to depreciation & amortization  $ 3,059.0 

      
 Closing 3, 63 Facilities acquired on June 9, 2010:     
 Depreciation & amortization recorded by CapitalSource  $ 2,540.0 
 Depreciation & amortization assuming the acquisition occurred on January 1, 2010   3,599.0 
 Pro Forma adjustment to depreciation & amortization  $ 1,059.0 

 
h Reflects the estimated reduction in general and administrative costs relating to allocations of corporate costs of CapitalSource that are not recurring direct

costs of the Closing 2 and Closing 3 facilities, as applicable.
  
i Represents interest expense on the assumed debt as part of Closing 2 and funds drawn on the Company’s new 2010 $320 million revolving credit facility

in connection with Closing 3.
 

   

Year-end
December 31,

2009  
     
 Closing 2, 40 Facilities expected to be acquired during the second quarter of 2010:    
 Interest Expense Recorded by CapitalSource  $ (2,926.0)
 Interest expense assuming the acquisition occurred on January 1, 2010   (2,804.0)
 Pro Forma adjustment to interest expense  $ 122.0 

      
 Closing 3, 63 Facilities acquired on June 9, 2010:     
 Interest Expense Recorded by CapitalSource  $ (1,587.0)
 Interest expense assuming the acquisition occurred on January 1, 2010   (2,962.0)
 Pro Forma adjustment to interest expense  $ (1,375.0)


